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Luxembourg votes Law transposing

UCITS IV

The Law transposing the recast

UCITS Directive, UCITS IV, was voted

by the Luxembourg Parliament on

16 December 2010. The Law (the new
Law) will replace the current 2002 Law.
The new Law covers both UCITS (Part |
UCls) and non-UCITS? (Part Il UCIs). As well
as transposing the provisions of UCITS IV,
it foresees significant flexibility in the
transitional period between the entry into
force of the new Law and the final phasing
out of the 2002 Law; further, it enhances
Luxembourg's current investment fund
regime.

There are six enhancements to the existing UCITS
Directive under UCITS IV:

1. The notification procedure is simplified and
accelerated

2. A procedure for UCITS mergers is established

3. Master-feeder UCITS structures may be
created

4. A new standardized “key investor
information” (KIl) document replaces the
simplified prospectus

5. The management company passport
becomes a reality

6. Existing regulatory requirements, including
organizational requirements and rules of
conduct for management companies, will be
reinforced. Cooperation between supervisory
authorities is to be strengthened

Transitional provisions
From the date of entry into force of the new Law,

existing UCITS, and UCITS created between the
date of entry into force of the new Law and
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1 July 2011, may choose to be subject to the
new Law or remain under the 2002 Law until

1 July 2011 (exemptions apply in certain cases,
such as closed-end UCITS). The creation of new
compartments of multiple compartment UCls
does not impact this right for the UCITS as a
whole to make a choice. But from 1 July 2011,
they all become subject to the new Law.

UCITS which choose to remain under the 2002
Law will have until 1 July 2012 to replace their
simplified prospectuses with Klls. Those subject
to the new Law must produce Kills.

The legislator notes, however, that UCITS which
choose to be subject to the new Law may
encounter practical difficulties in cross-border
situations, such as with host Member States in
which the UCITS is distributed which continue to
apply the provisions of the previous regime.

Similar transitional provisions are foreseen for
management companies of UCITS (Chapter 15
management companies).

For all other UCIs as well as for other
management companies, the new Law will be
applicable from the date of its entry into force.

Flexibility on delegation of functions

As under the 2002 Law, in the case of delegation
of functions by UCITS management companies
and UCITS investment companies, the new Law
lays down the requirements to be met. However,
the new Law does not require Luxembourg
management companies and investment
companies to delegate to Luxembourg service
providers.

1 A separate regime is applicable to Specialized Investment
Funds (SIFs) - the Law of 13 February 2007.



FCP residency concerns clarified

In order to avoid any issues relating to residency
of Luxembourg common funds (FCPs), and in
particular FCPs managed cross-border, the new
Law clarifies that the management requlations
are subject to Luxembourg Law.

Flexibility for merging UCITS

In the case of merging UCITS, the new Law
permits the absorbing UCITS to benefit from
certain investment restrictions flexibility for a
period of six months.

Other enhancements to the current
regime

Cross investment

Under the new Law, multiple compartment
UCls may be permitted by their constitutional
documents to invest in other compartments of
the same UCI (cross investment), provided that
certain conditions are met, inter alia:

The target compartment does not invest in
the investing compartment

Not more than 10% of the assets of the target
compartment must be invested in other
compartments of the same UCI

The voting rights of the target compartment
are suspended during the period of
investment.

ETF subscription tax exemption

The new Law exempts from subscription tax
UCls, or individual compartments of multiple
compartment UCls, whose securities are quoted
on a regulated market and whose exclusive object
is to reproduce the performance of one or more
indices, from 1 January 2011. The objective

of these provisions is to exempt ETFs from
subscription tax.

Other tax measures

UCls under foreign law whose place of effective
management is in Luxembourg, or whose central
administration is in Luxembourg, are exempt
from taxation in Luxembourg.

The new Law also exempts, in all cases, non-
resident investors (including feeders) from
taxation on the gains realized on the disposal of
shares in Luxembourg UCls in corporate form.

Translation of statutes and communication of
annual reports to investors

The new Law exempts investment companies
(variable capital - SICAVs and fixed capital -
SICAFs) from the requirement to:

Translate the statutes or any modifications to
the statutes into French or German, if these
documents have been prepared in English

Send the annual report, the auditor’s report,
the management report, and the observations
of the supervisory board (if applicable)

to shareholders at the same time as the
convocation to the annual general meeting;
the convocation must indicate how to obtain
these documents and state that the investor
may request that these documents be sent

to him.

New requirements

The new Law requires management companies
and investment companies to submit to the
CSSF, on their own initiative, any substantial
modifications to the information submitted to the
CSSF in its applications for authorization.

For Chapter 15 management companies, it is
clarified that the capital of the management
companies must be continuously available and
invested in the interests of the management
company. Further, it is clarified that the
conducting officers of the management company
must be of good repute and have sufficient
experience in relation to the management of the
type of UCIs managed.

For Part Il UCls, the provisions on the delegation
of the investment management function are
substantially aligned with those applicable to
Part | UCITS. The delegated investment manager
must be authorized and subject to prudential
supervision and, in the case of delegation to an
investment manager in a third country, there
must be cooperation between the CSSF and

the third country supervisory authority. The
investment management function may not be
given to the depositary.

Ernst & Young

Assurance | Tax | Transactions | Advisory

About Ernst & Young

Ernst & Young is a global leader in assurance,
tax, transaction and advisory services.
Worldwide, our 141,000 people are united
by our shared values and an unwavering
commitment to quality. We make a difference
by helping our people, our clients and our
wider communities achieve their potential.

Ernst & Young refers to the global organization
of member firms of Ernst & Young Global
Limited, each of which is a separate legal
entity. Ernst & Young Global Limited, a

UK company limited by guarantee, does

not provide services to clients. For more
information about our organization, please
visit www.ey.com

Contacts

Michael Ferguson

EMEIA Regulated Funds and
Luxembourg Asset Management Leader
+352 42 124 8714
michael.ferguson@lu.ey.com

Laurent Denayer

EMEIA UCITS IV Strategy and
Risk Management Leader
+352 42 124 8340
laurent.denayer@®lu.ey.com

© 2010 EYGM Limited.
All Rights Reserved.

This publication contains information in summary

form and is therefore intended for general guidance
only. It is not intended to be a substitute for detailed
research or the exercise of professional judgment.
Neither EYGM Limited nor any other member of the
global Ernst & Young organization can accept any
responsibility for loss occasioned to any person acting or
refraining from action as a result of any material in this
publication. On any specific matter, reference should be
made to the appropriate advisor.

www.ey.com/luxembourg




