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EXECUTIVE SUMMARY

This report presents the findings of a detailed analysis assessing the extent of the
retailisation1 of non-UCITS or non-harmonised investment funds in nine EU Member
States: Belgium, France, Germany, Ireland, Italy, Luxembourg, Poland, Spain and the
United Kingdom.
Understanding and quantifying the extent of the distribution of non-harmonised funds to
the retail segment is a highly strategic topic. Retail access to the non-harmonised fund
markets raises many issues, including access to and benefiting from more sophisticated and
innovative investment products, the impact of financial market developments, ensuring
investor education and knowledge, product suitability and investor protection. In each
jurisdiction, the study describes the current market practices, barriers and associated issues
surrounding non-harmonised funds in order to gauge the extent of such distribution to
retail investors.
More specifically the study:
-

-

Provides a detailed and quantitative description of the current distribution patterns of
non-harmonised funds within the selected markets, focusing on the extent of
distribution of non-harmonised fund to the retail segment (retailisation) including
local rules that may act as a barrier or brake on retailisation;
Provides a detailed analysis of the key drivers for the current trends through the
different types of products, wrappers, distribution channels and countries;
Identifies trends, drivers and barriers to the future development of non-harmonised
fund retailisation.

The report is composed of four key phases:
Phase 1
Detailed assessment of the non-harmonised investment fund markets and products in
scope;
Phase 2
Analysing the regulatory and taxation frameworks governing the distribution of both
domestic and foreign domiciled non-harmonised investment funds to retail investors;
Phase 3
Quantifying the level of retail exposure to non-harmonised investment funds and the
relative importance of their distribution channels;
Phase 4
Examining the development perspectives shaping the non-harmonised investment fund
industry and the key future drivers.

1

i.e. the increasing distribution of such funds to the retail segment of the investor population. For the purpose
of this study, retail investors are defined as individual investors with less than EUR 100,000 of liquid assets
and a maximum subscription amount of EUR 10,000.
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Non-harmonised investment fund markets and products

The total assets under management, (AuM) or size of the non-harmonised investment fund
markets of the nine jurisdictions in aggregate selected for this study was EUR 1.79 trillion
as at 31 December 2007, (“2007”) and EUR 1.56 trillion as at 31 December 2006,
(“2006”). For 2007 Germany is the largest European Union non-harmonised fund market
with an estimated size of EUR 802 billion, followed by Luxembourg (EUR 435 billion),
the UK (EUR 138 billion) and France (EUR 124 billion).
For the purposes of this analysis, the investment strategies of the non-harmonised fund
markets are split into the following indicated below categories, although it should be noted
that across the nine different jurisdictions there is a degree of diversification as to the
precise boundary between the four different types of non-harmonised products.
Nevertheless, the products and their AuM share of the total non-harmonised fund market in
2007 and 2006 are:
-

Real estate funds (RE funds)

Real estate funds provide investors with exposure to real estate investments: these funds
are typically in the form of both open and closed-end funds. The AuM of this segment was
EUR 198 billion in 2007 and EUR 175 billion in 2006.
-

Private equity and venture capital funds (PE/VC funds)

PE/VC funds provide investors with the opportunity to invest in non-listed companies.
The AuM of PE/VC funds in 2007 reached EUR 222 billion compared to EUR 180 billion
in 2006.
-

Hedge funds and funds of hedge funds (HF and FoHF)

HF are funds that generally pursue absolute return objectives on portfolio investments
(with/without a market correlation). They can invest in any asset classes (bonds, equities,
currencies, commodities, derivatives) and apply non-traditional portfolio management
techniques such as short-selling or leveraging. FoHF are funds that invest in a portfolio of
HF. The AuM of HF and FoHF reached EUR 208 billion in 2007 and EUR 170 billion in
2006.
-

Other non-harmonised (non-UCITS) funds

All other investment strategies for non-harmonised funds that fall outside the three fund
types indicated above are grouped into a category defined as “other non-harmonised
funds”. The category principally covers long-only funds for which promoters do not deem
necessary to comply with the UCITS Directive due to their distribution strategy-country of
sales (domestic distribution) or investor types (institutional investors). It also includes
funds which invest in non-eligible assets such as financial derivatives products (used by
structured funds for instance), commodities or bank loans. The AuM of other nonharmonised funds represented EUR 1 trillion for 2007 and EUR 891 billion for 2006
(German and Luxembourg domiciled other non-harmonised funds accounting for 94.4% of
total AuM of this category in 2007).
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Regulatory analysis

Except for Poland, all jurisdictions in scope operate a legal or regulatory framework
governing the creation, operation and distribution of non-harmonised funds. However, not
all of these frameworks support all the types of non-harmonised funds in scope. There is a
lack of consistency across these domestic frameworks and significant variation exists in
their complexity, development and structure, including the extent to which all nonharmonised funds are covered. For example, Polish regulatory framework for investment
funds does not explicitly recognise non-harmonised funds. The Belgium framework
supports only closed-end RE and PE funds and Spain and the UK do not specifically
regulate PE/VC funds. In contrast, Germany, Italy, Luxembourg and Ireland have
extensive and detailed regulatory frameworks.
The analysis indicates that regulatory impediments or barriers exist in all nine jurisdictions
to the public distribution of non-harmonised funds, including funds distributed
domestically and those distributed on a cross-border basis. Findings from the market
survey support the existence of these barriers to retail distribution. Many respondents
commented on the existence and strength of such regulatory barriers.
In summary, the following regulatory impediments to retail distribution of non-harmonised
funds have been identified within the jurisdictions in scope:
-

A lack of specific regulatory regime or structure for non-harmonised funds in some
jurisdictions, (e.g. Poland for all non-harmonised funds and Belgium for HF);
In some jurisdictions a complete prohibition on the direct public distribution of
certain fund types, (both domestic and foreign funds);
The imposition of minimum initial subscription amount (often significantly higher
than that established for this study) blocking distribution to retail investors;
None of the jurisdictions operate reciprocal distribution arrangements for foreign
funds,
All jurisdictions require foreign non-harmonised funds to be “authorised” to publicly
distribute, adding to the administrative burden, cost and time-to-market;
Local regulatory regimes require foreign domiciled non-harmonised funds to
conform to and to satisfy local regulations for the equivalent local product;
Three jurisdictions impose additional requirements on foreign products.

Various jurisdictions limit public distribution by applying an outright prohibition for some
types of non-harmonised funds, both of the domestic and foreign variety. These are:
Belgium (for HF/FoHF), Germany (for HF), Spain (for HF & PE/VC), and the UK (for
PE/VC). Although the extent of outright prohibition on public distribution, (in itself a
significant barrier), is somewhat limited, the analysis noted that in all jurisdictions one or
more types of non-harmonised funds (both domestic and foreign) are in some way
prevented or impeded in direct public distribution.
The regulatory impediments noted generally seem to operate to protect retail investors
from investment strategies that are considered to be either too risky or too complex or both.
Impediments seemed more significant and numerous for HF and PE/VC funds and less so
for RE funds and FoHF.
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The analysis noted that none of the jurisdictions operate reciprocal arrangements with other
EU Member States allowing foreign funds “automatic” (or mere “notification”) access to
their retail market. All jurisdictions require a foreign fund from the other Member State to
be formally “authorised” (a generic term – see below) by their supervisory authority before
public distribution can commence.
All jurisdictions, except for Poland, have legal provisions, regulations or official
administrative practices regulating the public distribution of foreign non-harmonised funds.
The remaining eight jurisdictions have differing approaches towards this form of
regulatory oversight leading to variation in the depth and complexity of foreign fund rules.
A number of jurisdictions have quite detailed and specific regulations governing foreign
funds. For example, the German and Italian regulations contain detailed provisions for a
foreign non-harmonised fund to comply with before commencing public distribution.
However, the analysis noted that these foreign funds requirements tend to be very similar
to the provisions applied to domestic funds. Remaining jurisdictions tend to approach
regulatory oversight with relatively simple or brief provisions aimed at foreign funds
requiring compliance with the more detailed provisions applicable to equivalent domestic
funds.
The result of both regulatory approaches is, in the end, broadly the same. Foreign funds are
required to satisfy provisions regulating public distribution that are, or are essentially, the
same as those applying to domestic funds, meaning that a foreign non-harmonised fund
seeking to distribute must be equivalent to that of a domestic fund having the same or
similar investment policy.
We believe that product “equivalence”, being an essential part of the foreign fund
authorisation process, is likely to act as an impediment to foreign fund public distribution
due to the fragmented nature of the European alternative fund industry; i.e. the different
types of funds and their domestic characteristics. However, determining the strength and
impact of this impediment depends, to an extent, on the degree to which “equivalence” is
applied to foreign funds by host supervisory authorities.
There may, on a case-by-case basis, be some variation in how strictly a particular authority
may apply these requirements to a particular type of non-harmonised fund at a particular
time and it is therefore difficult to accurately gauge the extent of variations that may occur
across the markets. Many market survey respondents indicated that they considered the
“equivalence” requirement to be a barrier of such significance so as to actively discourage
cross border non-harmonised fund distribution from being incorporated into distribution
strategies.
Product “equivalence” (foreign to domestic) is a critical issue for supervisory authorities
because this is the method by which they seek to ensure that appropriate levels of local
investor protection is maintained and so from their perspective this approach is reasonable
and justifiable. Moreover, Italy, Spain and France impose additional requirements on
foreign funds, although they are not overly harsh and generally focus on ensuring an
exchange of information between authorities exists.
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The general objective of host regulatory requirements on foreign non-harmonised funds is
to ensure that local investors receive equivalent protection regardless of investing through
local or foreign fund products. Some supervisory authorities have indicated that local rules
and standards regarding investor protection must operate on foreign funds seeking public
distribution (regardless of the home regulation) to ensure that no local market distortions
detrimental to investors arise. The extent to which regulatory impediments limit the cross
border retail distribution of non-harmonised funds will depend on multiple factors,
including the specific type of fund, the jurisdiction in which they operate, and the host
regulator’s perception of the suitability of the product for retail investors.
Most jurisdictions allow the indirect distribution of non-harmonised funds through the use
of life-insurance wrapper structures although in some jurisdictions, regulations limit the
proportion of non-harmonised funds in unit-linked products. Private placement rules vary
in each of the nine EU jurisdictions, and whilst there are some commonalities, no
harmonised regime exists.
However, private placement remains a channel of distribution available to foreign nonharmonised funds. Non-harmonised closed-end funds are sometimes packaged as
certificates and meeting the definition of a security, will generally be accepted across the
Member States under the Prospectus Directive.


Tax analysis

Each jurisdiction operates a taxation framework subjecting retail investors in nonharmonised funds to tax on income (in some cases either distributed or accumulated) and
gains on redemption and allows domestic or foreign funds to satisfy certain reporting
requirements that may impact an investors final tax result. There is little consistency in the
application of these tax rules across the nine jurisdictions and are generally less aligned
than the regulatory frameworks mentioned above.
The analysis was able to determine the existence of some tax differences in the “headline”
treatment of local retail investors depending on whether they invested in a foreign versus
equivalent domestic non-harmonised fund. However, whether such differences can be
viewed as a material or significantbarrier to the public distribution of foreign nonharmonised funds is more difficult to determine.
This is because determining whether a tax difference based on the domicile of a particular
non-harmonised fund is an impediment or a barrier to the distribution of the discriminated
fund depends on the final tax result of the investor. In turn, this depends on the interaction
of numerous factors, including the tax status of the investor, the type and tax categorisation
of fund invested in, the type of income or gains derived, the underlying investments in the
non-harmonised fund, the complex interaction of double tax treaties and the ability to
apply withholding tax credit systems or not.
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Moreover, an investor’s tax result is also impacted by factors outside of this analysis,
including their personal tax position; that of their spouse/family and other investments held
that may need to be aggregated to the non-harmonised fund holding or result. The
combination of some or all of these factors results in an inability to accurately determine
whether the tax difference is an impediment and, if so, more importantly whether the
impediment is consistent and/or strong enough to cause any effective barrier to the
retailisation of non-harmonised funds.
Nevertheless, the study identified examples of tax differences (and thus potential
impediments to foreign funds) in six jurisdictions. Our analysis indicates that often the
existence of a tax difference or discrimination (and some favoured foreign over domestic
funds as well as domestic over foreign) turns on one or more specific facts of the investor
and therefore may not be universally applicable to all retail investors.
Our analysis identified:
-

-

Six jurisdictions where the tax treatment may, in a narrow sense or based on specific
rules, be viewed as acting as a brake or impediment to public distribution of foreign
funds; and,
Three jurisdictions where tax framework exhibited no such potential impediments
and could be considered as neutral.

Jurisdictions where the tax treatment of investors generally may be a potential impediment
for foreign fund distribution are Belgium, France and Poland. Jurisdictions where the tax
treatment on a very specific rules or circumstance could be considered as an impediment to
foreign fund distribution are the United Kingdom, Italy and Spain. Jurisdictions where the
tax treatments are neutral are Germany, Luxembourg and Ireland.
On balance, the identified tax impediments to foreign funds (as advantages provided to
investors in domestic equivalent funds) may have some impact on retail distribution in
Belgium, France, Poland and the United Kingdom. However, based on the comments made
above, it is extremely difficult to be certain as to whether they generate any material
impact on the level of retailisation by cross border foreign funds. We believe the strength
and impact of these potential impediments is likely to be at best low or immaterial to the
present retailisation of non-harmonised funds.
The market survey respondents support this view. Most respondents did not expressly
mentioned tax barriers as a key issue. Those that did acknowledge the issue of tax,
commented on the lack of harmonisation and some potential impact on cross border funds
but not to any significant extent.
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The market survey analysis: analysis of the distribution of non-harmonised
funds to individual investors2 and assessment of the extent of retailisation

To quantify the level of retail exposure to non-harmonised investment funds and the
relative importance of the distribution channels used for retailisation, an extensive market
survey was conducted covering 80 fund managers/promoters, 50 distributors (mainly
banks, insurance companies, fund platforms and IFAs), 9 Stock Exchanges and 2
investors/consumers associations (see participants’ profile in Appendix E1). Since the
involvement of investors/consumers associations has been less than market players, the
term “participants” should thereafter be understood as implying sell-side stakeholders.
The survey and subsequent analysis considered three broad models for distributing nonharmonised funds to individual investors being:
-

Distribution model without wrapper: non-harmonised funds are distributed in a fund
format;
Distribution model with wrapper: non-harmonised funds are repackaged or placed
into a regulatory or taxation wrapper format;
Listing: non-harmonised funds are listed on a Stock Exchange.

The survey demonstrated that non-harmonised funds are predominantly distributed directly
to individual investors, in a fund format, via a pure intermediary framework.
While non-harmonised funds are principally distributed to HNWIs via private banks and
fund managers themselves (respectively 46% and 19% of the non-harmonised sales
volumes to HNWIs in 2007), retail investors obtain access to non-UCITS funds via retail
banks, insurance companies and IFAs (respectively 42%, 22% and 17% of non-harmonised
sales volumes to retail investors in 2007).

o Distribution model without wrapper
The distribution model without wrapper comprises approximately 82% of total 2007 sales
of non-harmonised funds to individual investors, based on the survey sample (see Table
18). This model almost exclusively uses pure intermediaries as the channel of distribution,
i.e. distributors who do not repackage non-harmonised funds in a wrapper format. This
channel attracts approximately 99% of all “without wrapper” net sales in 2007.
By contrast, the direct sales channel; i.e. from fund managers direct to the individual
investor accounts for only 1% of the total “without wrapper” non-harmonised funds net
sales. It is interesting to note that for the 1% of direct “without wrapper” sales mentioned
above, it is almost exclusively via private placement.

2

Individuals refer to High Net Worth Individuals (HNWI), mass-affluent and retail investors
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o Distribution model with wrapper
The distribution model with wrapper accounts for approximately 18% of 2007 total sales
of non-harmonised funds (see Table 18). Again, the regulatory barriers noted regarding
direct public distribution; (e.g. high minimum initial subscription amounts for a number of
fund types in many jurisdictions), may justify this proportion of net sales directed by
wrapper products. These wrappers provide retail investors with an indirect point of entry
into certain non-harmonised fund products where the high subscription minimum blocks
direct access.
Moreover, the regulatory analysis clearly demonstrates that in most jurisdictions, unitlinked life-insurance wrappers can be used to access either or both domestic and foreign
HF, FoHF, (8 out of 9 jurisdictions), and RE funds, (all jurisdictions) and again, the market
survey supports this regulatory finding.
The role of the wrapper intermediary is generally played by the distributor rather than by
the fund manager himself. Insurance companies and private banks proved to be the main
wrapper intermediaries. Unit-linked life-insurance contracts and discretionary/managed
accounts are the main wrapper products for non-harmonised funds.

o Listing
Listing is an alternative distribution model for non-harmonised funds. Whereas the share of
listed non-harmonised fund sales volumes is included in the share of the above mentioned
distribution models, the market survey demonstrated that listing does not account for more
than 4% of the overall non-harmonised funds sales to individual investors (see Graph 7).
The listing of non-harmonised funds remains a limited phenomenon in terms of both
product range and market capitalization. The market capitalization of non-harmonised
funds3 reached only EUR 40 billion for 2007. Listed real estate funds accounted for about
50% of this amount (see Table 25).
The London Stock Exchange and Deutsche Börse are the main Stock Exchanges for the
trading of non-harmonised funds with a market share of respectively 47% and 27% of the
total market capitalization of the non-harmonised funds in the Member States under scope.

o Retail exposure to non-harmonised funds
The market survey indicated that whilst non-harmonised funds are generally accessible to
individual investors, either directly, (subject to a number of barriers) via public distribution
or private placement or indirectly via wrappers or certificates, the extent of the retail
segment varies significantly according to the type non-harmonised fund.

3

Market capitalization of listed and traded non-UCITS funds excluding REITs and management companies’
stocks.
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As at the end of 2007, the retail exposure based on the type of non-harmonised fund was as
follows:
-

-

highest for guaranteed funds (of the non-UCITS type), with retail investors
accounting for approximately 58% of total sales;
moderate to low for “other non-harmonised” funds, real estate funds (RE funds) and
funds of hedge funds (FoHF) with retail investors representing respectively 24%,
13% and 10% of sales volumes;
lowest for private equity and venture capital funds (PE/VC funds), hedge funds (HF)
and other structured funds with retail investors respectively accounting for
approximately 2%, 1% and 1% of sales volumes.

Guaranteed funds are the most retail oriented non-harmonised funds, with 58% coming
from retail investors. Moreover, the introduction of the UCITS III Directive allowed fund
managers to also structure this kind of fund product within the UCITS framework.
Guaranteed funds are predominately held directly by retail investors although 32% of
guaranteed funds held by retail investors were via some forms of wrapper product, which
is higher than for any other non-harmonised fund products.
RE funds have a moderate level of retail investors. Retail investors predominately invest
directly in RE funds but, similar to guaranteed funds, retail investors also use indirect
access evidenced by the fact that 31% of RE assets held by retail investors are via a
wrapper product. The regulatory analysis of RE funds supports this market survey result as
it noted that seven of the nine jurisdictions permit the public distribution of both RE and
FoRE funds as well as via unit-linked life-insurance wrappers.
FoHF products remain the principle vehicle offering retail investors’ access to HF. This is
evidenced by the fact that retail investors only account for around 1% of HF investors
whereas they represent 10% of FoHF investors. The regulatory analysis supports this
market survey result. Seven of the nine jurisdictions have a regulatory framework
supporting local and foreign HF and FoHF. However, only four jurisdictions permit the
public distribution of HF, including one jurisdiction applying a very high minimum initial
subscription level, effectively reducing HF public distribution to three countries. In
contrast, six countries allow FoHF to be publicly distributed.
Direct and indirect retail access to PE/VC funds are very limited (only 2% of net sales).
Only a handful of such vehicles such as Venture Capital Trusts in the UK or FCPI and FIP
in France allow retail investors to invest in PE/VC funds, driven in part by specific tax
incentives. The market survey also indicated that PE/VC funds are not significantly
repackaged into wrappers. The regulatory analysis indicates that not all jurisdictions have a
regulatory framework supporting these types of funds or if they do, then some do not
permit public distribution. Moreover, those jurisdictions that do permit distribution tend to
impose minimum initial subscription levels, some significantly in excess of EUR 10,000,
thus effectively impeding retail distribution.
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Overall, the analysis demonstrated a degree of consistency across jurisdictions between the
extent of retail investors across various product types, the use of indirect distribution
methods via wrappers, and the extent of any regulatory impediments or barriers to direct
public distribution. The non-harmonised products with the greatest level of retail investors,
(guaranteed funds), are also those with the greatest level of assets held via wrapper
products and with lesser noted regulatory impediments4.
Other non-harmonised funds with a moderate level of retail investors also tend to have less
regulatory impediments to public distribution (at least the domestic funds) or have the
ability to be distributed via wrapper products. The non-harmonised funds that have a low
level of retail investors also seem to face the greatest number of regulatory barriers: for
example, either a total prohibition on public distribution (e.g. HF in Spain and Belgium) or
a high level of minimum initial subscription (e.g. HF in Italy, France and Spain).
While the retail structured market is growing, the survey did not demonstrate (except for
HF certificates in Germany) an extensive use of non-harmonised funds as the underlying
investment. In addition, the survey highlighted different degrees of retail exposure
depending on the Member States considered. For example, retail investors account for a
larger share than our sample average in RE funds in France or in PE/VC funds in the UK.


Market dynamics

The survey disclosed that retailisation is considered as a trend by market participants,
especially for guaranteed funds, structured funds and RE funds. Moreover, survey
respondents said that this trend is principally driven by investor demand.
The analysis also includes an overview of existing divergence between countries and asset
classes. National regulatory frameworks offer an indication of the trend towards
retailisation of some non-harmonised funds. For example, a trend to retailisation is
observed in France, Germany and in Luxembourg while only German participants seem to
consider retail distribution as a strategic objective. The development of the regulatory
frameworks in these countries for non-harmonised funds, including reducing the impact of
certain regulatory impediments or barriers, would support this trend. A majority of survey
respondents indicated a desire for a harmonised regulatory framework for non-UCITS
retail distribution.
The survey also highlighted that fund managers, more so than distributors, viewed
retailisation as a trend. However, paradoxically a majority of participants did not identify
the retail distribution of non-harmonised funds as a strategic objective for their business,
and this was especially so from the perspective of distributors.
This perception gap between fund managers and distributors may be linked, in part at least,
to the responsibility of the distributor, following the introduction of MiFID. As evidenced
4

To conclude whether impediments can be regarded as reasonable or too restrictive is difficult and very
judgmental. However the various regulatory authorities consider these impediments as fully justified as they
are a form of investor protection that need to be enforced, especially because those authorities have
concluded that certain products are less appropriate for retail investors. It is reasonable to assume that foreign
products with a capital guarantee are seen as more appropriate for retail distribution (similar to local
products) by host regulators which are therefore more prone to grant them approval for public distribution.
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during interviews with participants, the risk of mis-selling is heightened when distributors
are dealing with retail investors into more complex investment funds.
Participants also stressed the continuing lack of investor education and information, even
though they believe that more retail investors desire non-harmonised fund products
generally. Fund managers and distributors acknowledged that retail investors were not
sufficiently informed about non-harmonised funds; especially about their associated risks,
performances and costs.
Selling expertise is also crucial in the distribution of non-harmonised funds. Participants
highlighted that advisors should upgrade their understanding of product components, of
clients’ needs and of risk features. Surprisingly, while retail distribution does not seem to
be of much interest to participants, most of them favour a harmonised regime for nonUCITS funds.
When examining the types of non-harmonised funds which should be included in a
harmonisation process, the majority of participants focussed on RE funds and FoHF.


The development perspectives

The market survey identifies two apparently contradictory results. The first is that although
many of the survey participants acknowledged a trend towards the retailisation of nonharmonised funds, to date this trend has not encouraged these same fund managers and
distributors to consider retail distribution of such funds as a strategic objective of their
overall business plan.
The first contradiction highlights that whilst retail investors are becoming increasingly
attracted by investments in new asset classes or sophisticated investment strategies often
developed in non-UCITS fund universe (and this is the trend to retailisation observed by
market participants) this is not manifested by any significant increase in the retail share in
non-UCITS funds, at least during the period under review.
Therefore, it is reasonable to conclude that the reasons for first contradiction are that:
 some of the regulatory impediments or barriers to the public distribution of
domestic and foreign non-harmonised funds noted in this analysis are preventing an
increasing number of retail investors wishing to invest into non-harmonised funds,
(as indicated by the survey results), from actually doing so; and,
 these same retail investors are able to access some or all of the more “alternative”
investment strategies they require from sophisticated UCITS products.
The second apparent contradiction is that, while most participants did not generally
demonstrate any significant interest in the retail distribution of non-harmonised funds, the
vast majority of them were nevertheless in favour of a harmonised alternative fund market
within the EU.
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This second contradiction may be explained by the fact that the existence of a newly
harmonised market for alternative fund products would enable survey respondents to target
all investor types, not just retail, using a single product platform distributed cross border.
Further, a harmonised framework would reduce administrative burdens and costs,
establishing consistent investor protection rules, liquidity and investment diversification,
enabling greater market efficiency and certainty because of a European passport, rather
than the local fragmented products and their distribution channels currently available.
However, no discernable consensus among participants has emerged from the survey
results when discussing the likely form and structure of any future harmonisation of the
alternative fund universe. Nevertheless, many participants stressed the need for a clear
articulation of the benefits and disadvantages of seeking some degree of harmonisation
within the alternative fund market.
Three principal solutions were consistently mentioned or highlighted during the survey:
a series of considered and appropriate amendments to the UCITS Directive in order
to allow for a broader range of asset classes;
the creation of stand alone EU Directives for various categories of existing nonharmonised funds;
the EU harmonisation of private placement regimes.
It is clear that the retailisation of non-harmonised funds is today very limited with industry
players being reluctant to incorporate a retail focus into their strategic thinking. However,
what is equally clear is the growing retailisation of non-UCITS strategies, through UCITS
products, as reported in the previous study on UCITS III investment powers, outcomes and
related risk features5.
UCITS products are continuing to quickly evolve into more complex solutions and retail
investors are today accessing certain investment strategies that were, until recently, only
possible through non-harmonised funds. Thus, sophisticated UCITS funds are, in part,
indirectly providing for the retailisation of some aspects of the alternative fund market. The
significant number of institutional investors into UCITS products is evidence of a growing
appetite for a more secure and recognised product framework as offered by UCITS.
Based on the current low penetration of retail investors into non-harmonised funds and the
reluctance of survey participants to incorporate a retail strategy into their plans and
actively promote their products to the retail segment, we believe that a harmonised market
for non-UCITS funds would not significantly benefit retail investors, especially given the
development of sophisticated UCITS funds.
However, we believe that the establishment of a harmonised non-UCITS fund regime
would benefit other investor categories and the industry generally by facilitating the
delivery of a more consistent, transparent and secure range of fund products in an efficient
cross border framework.

5

PwC, February 2008: “Comparative analysis of use of investment powers, outcomes and related risk
features in both UCITS and non-harmonised markets.”
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The survey participants mentioned three solutions, as indicated above. In our view,
amending the current UCITS Directive to facilitate a harmonisation of non-UCITS funds is
not the appropriate solution. It carries a substantial degree of risk, to what is currently a
globally successful fund product, far outweighing the potential benefits that could be
delivered. A better solution may be to consider the development of separate EU Directives
specifically focussed on various non-UCITS products or a harmonisation of the existing
collection of local private placement regimes.
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2

INTRODUCTION

2.1

Background information6

The regulatory framework applying to an investment fund domiciled in one of the Member
States of the European Union will broadly depend on its legal structure and the investment
strategy or objectives pursued. Generally, two broad categories of investment funds and
their regulatory framework can be distinguished: funds that are regulated at the EU level
by the UCITS Directive7, operating under national regulations and non-harmonised funds
that are only regulated at national level. However, the separation can sometimes be blurred
as some products -such as guaranteed funds- do not fall under a clear category but are the
result of an overlap of both UCITS and non-UCITS regulations.
The UCITS Directive is a regulatory framework creating a single market within the EU for
investment funds that share a set of common (or harmonised) characteristics surrounding
investment restrictions. These include investor protection, disclosure and the efficient
cross-border public distribution of investment funds domiciled in one of the Member
States, especially to retail investors. Heavy reliance is placed on product regulation, in
particular investment restrictions and rules on portfolio construction to limit the market
risk for less qualified investors investing in UCITS funds. High importance is also been
attached to proper disclosure and information of (retail) investors.
The adoption of the UCITS Directive in 1985 marked the divide between the type and
structure of those funds falling under the UCITS Directive and those outside UCITS, being
“alternative” funds. Over the past 20 years, the market for investment funds has evolved
rapidly being driven in part by the changing demands of investors, the increasing
sophistication of the financial markets generally and the constant impact of high levels of
market competition amongst fund groups and asset managers generally. These factors have
led to a rapid increase in the size and sophistication of the European investment fund
market.
The range of different types of funds has multiplied, now offering investors a wide
spectrum of product choice from basic long only equity and bond funds at one end, to
highly complex structured products and funds that use complex financial instruments and
derivatives at the other. The earlier clear and significant divide between UCITS and nonharmonised funds has narrowed considerably over the past three to four years.
Equally important, since 2001, the channels of distribution available to both UCITS and
non-harmonised funds have increased significantly and become more complex and
sophisticated; for example the use of the internet, fund supermarkets and the growing use
of indirect channels; unit-linked life-insurances policies, (wrappers), or funds of fund
structures.

6

European Commission’s Terms of Reference, invitation to tender n°MARKT/2007/13/G
Council Directive on the coordination of laws, regulations and administrative provisions relating to
undertakings for collective investment in transferable securities (UCITS) 85/611/EEC, as amended by
Directives 2001/107/EC and 2001/108/EC of the European Parliament and Council.
7
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The increasing demand from retail investors for more sophisticated fund products,
including non-harmonised products (notwithstanding the reducing divergence between the
two product types) is being driven by the desire to diversify and broaden their investment
portfolios or to seek higher returns. The concern of retail investors’ level of knowledge
regarding financial products and related risk features arises. However, given the efforts
made by authorities and by market players in order to protect the retail segment, it is
reasonable to conclude that these investors are more familiar with and knowledge of
financial investment than 20 years ago.
However, more evidence is needed to determine whether the alleged phenomenon of
“retailisation8” is being primarily driven by the demand or by the supply-side (e.g.
advertising, sales policies, incentives to the sellers and the intermediaries, etc) of the
industry. Understanding and quantifying the phenomenon of retailisation of nonharmonised funds is a highly strategic issue regarding the ability of the retail market to
access the best investment products, more sophisticated and innovate products whilst at the
same time ensuring that issues around suitability, knowledge and investor protection are
addressed. The study seeks to analyse this issue by examining and quantifying the current
non-harmonised funds market in a selected group of Member States, the current local
practices, the availability and extent of public distribution, and impediments or barriers to
such distribution.

2.2

Non-harmonised (non-UCITS) investment fund classification

Unlike UCITS funds that are regulated at EU level and are subject to a wide set of
restrictive prudential restrictions, non-harmonised funds are regulated at national level and
generally allow for broader investment policies and objectives. The non-harmonised fund
market is therefore heterogeneous in terms of products and differences in local regulatory
frameworks. As regards the range of products, the non-harmonised fund markets are not
limited to the so-called alternative products i.e. hedge funds, private equity funds and real
estate funds, but is also made up of more traditional funds that do not, for a variety of
reasons fall under the UCITS Directive.
This being said the following classification can be used to describe the non-harmonised
market:


Real estate funds (RE funds)

RE funds provide investors with exposure to direct RE investments, compared to indirect
or Real Estate Investment Trusts (REITs) investments, in the form of open or closed-end
funds.
As regards REITs, they are listed and traded on major Stock Exchanges such as stocks.
Even if they are often compared to investment funds, REITs are not investment funds and
do therefore not fall under the UCITS / non-UCITS consideration. As such REITs will not
be part of the study which will exclusively focus on investment fund products.

8

i.e. increasing availability of such products for retail investors
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Hedge funds (HF)

HF are funds that pursue absolute return objectives on their investments held in portfolio
(with/out a market decorrelation). They can invest in any asset classes (bonds, equities,
currencies, commodities, derivatives…) and apply non-traditional portfolio management
techniques such as shorting or leveraging.


Private equity and venture capital funds (PE/VC funds)

PE/VC funds provide investors with the opportunity to invest in non-listed companies. For
the purpose of the study, we did not distinguish between private equity funds and venture
capital funds.


Structured funds (guaranteed funds and other structured funds)

This category can be found in both UCITS and non-harmonised fund universe depending
on the degree of diversification or on the extent of derivatives products that are used.
Structured funds generally combine equity with fixed income products to provide investors
with additional cash flows or security features. Derivative financial products may also be
used to leverage funds or to obtain exposure to other asset classes.
The structured fund category has been split into:
-

Guaranteed/protected funds;
Other structured funds.

The introduction of the UCITS III Directive in 2002, offered significantly more flexibility
to fund managers to structure their capital guaranteed/protected funds into the UCITS
framework.9 However, only guaranteed/protected funds and other structured funds which
were not flagged as UCITS according to the survey participants were taken into account.


Other non-UCITS

This is a differentiation between traditional investment funds that theoretically could
comply with the UCITS Directive but for which fund managers/promoters did not deem
necessary to set up their funds as UCITS, and other non-harmonised funds which do not
comply with the Directive’s requirements in terms of diversification or eligible asset class
(commodity funds or bank loans funds for instance).
The funds in the first category (sometimes called “quasi-UCITS funds”) are nonharmonised funds due to their limited targeted audience in terms of countries of sales
(domestic distribution exclusively) or investor types (institutional investors) or investor
needs (e.g. contractual funds often used on a one-to-one relationship basis).

9

Participants to the market survey
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Funds of non-UCITS funds

Funds of non-UCITS funds are holding a portfolio composed of other non-UCITS funds
rather than investing directly in securities. FoHF, FoRE funds or FoPE/VC funds are the
main non-UCITS funds of funds. When possible, survey results will distinguish FoHF
from funds of non-UCITS funds. In this report funds of funds (FoF) without specific
indication will refer to funds of non-UCITS funds.

2.3

Objectives

The overall objective of this study is to provide the European Commission services with:
-

a detailed description of the current market situation and trends in the retailisation of
non-harmonised investment funds;
an analysis of the drivers behind these recent developments;
an identification of the likely future trends and drivers.

More specifically, the present study aims to:
-

-

Provide a detailed and quantitative description of the current distribution patterns of
non-harmonised funds in the selected markets and more specifically quantify the
retailisation of non-harmonised funds, including local rules that may impede
retailisation;
Provide an analysis of the drivers for the current trends through the different types of
products, wrappers, distribution channels and countries;
Identify future trends, drivers and barriers supporting future developments.

These three objectives can be further detailed as follows:


Providing a detailed and quantitative description of the current distribution
patterns of non-harmonised funds in the selected jurisdictions and specifically
quantify the extent of retail distribution, (or retailisation), of non-harmonised
funds within these markets

Within this primary objective, we can distinguish five sub-objectives:
a.

What are the different regulatory and tax frameworks applicable to or impacting
the retail distribution of non-harmonised funds?

How can we classify the different types of non-harmonised funds? What are the most
distributed legal structures? Which types of non-harmonised funds are directly and
indirectly sold to retail investors under which regulatory and tax conditions?
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b.

What is sold to whom?

Quantifying the investor base (retail, mass-affluent, high net worth individuals and
institutional) for the different types of non-harmonised funds.
For the purpose of the study, retail investors are defined as individuals with liquid assets
(financial assets excluding real estate) of less than EUR 100,000 and fund subscription
lower than EUR 10,000. Mass affluent are those with liquid assets between EUR 100,000
and EUR 1 million. High net worth individuals (HNWI) are defined as individual investors
with over EUR 1 million of liquid assets. Regarding institutional investors, they are
defined as organisations trading securities in large amounts. Institutional investors face
fewer protective regulations because it is assumed that they are more knowledgeable and
better able to protect themselves.
c.

What are the main domestic/cross-border distribution channels for the nonharmonised funds both in absolute and relative terms?

Quantifying the total assets distributed through the different channels (retail banks, private
banking, insurance wrappers, IFAs (Independent Financial Advisers), fund
platforms/supermarkets, direct sales, institutional/corporate packages) in the studied
Member States.
d.

What are the main wrappers used to distribute non-harmonised funds,
particularly to retail investors?

Identifying and quantifying the different types of wrappers used within the selected
jurisdictions, the investment strategies used and the targeted investors.
e.

What are the role and the share of Stock Exchanges in the distribution of nonharmonised funds?

Identifying the Stock Exchanges where listed non-UCITS funds are traded and assessing
the size of the listed non-UCITS market in the studied Member States.


Providing an analysis of the drivers for current trends through different types of
products, wrappers, distribution channels and countries

Within this second objective, the study focuses on what are:
a.
b.
c.

The trends in terms of domiciles, products, wrappers, distribution channels,
promotion, listing and investor base?
The drivers which explain the recent trends in the development of the different
types of non- UCITS funds? What are the national differences?
The impediments or barriers for the cross-border public distribution of nonharmonised funds to retail investors?
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Identifying future trends, drivers and barriers supporting future developments

Within this third objective, the study aims to identify:
a.
b.

2.4

What could be the future investment product and wrapper development trends
and drivers?
How distribution patterns may evolve and accompany, or drive, the retailisation
of non-harmonised funds?

Our approach

In order to capture an accurate picture of the non-harmonised fund assets and products that
are available to retail investors, the study methodology is based on five phases.
Phase 1: Selecting a sample of EU Member States to provide the most realistic picture of
the non-harmonised investment fund market in the EU.
Phase 2: Mapping the selected EU non-harmonised investment fund markets with legal
structures and market sizes.
Phase 3: Mapping the local tax and regulatory environments applying to non-harmonised
funds to determine if distribution is possible in the nine Member States by analysing:
-

the regulatory and tax frameworks to determine if impediments or barriers to
distribution exist;
the above frameworks to determine the existence of any discrimination in distribution
of non-harmonised funds based on the domicile of the fund.

Phase 4: Collecting data from and points of view of market participants within the nine
Member States in order to determine the:
-

Classification of the non-harmonised investment funds;
Investor’s base split for non-harmonised investment funds;
Relevant distribution channels used to reach retail investors;
Market dynamics towards retail distribution of non-harmonised funds.

This phase, which is a crucial component of the study in order to determine the market
realities of non-harmonised fund public distribution, has been predominantly based on
questionnaires sent to market participants.
Phase 5: Analysing the possible future developments and previously highlighted drivers
and trends.



27

2.5

Scope of the analysis

The objective of the study is to produce a detailed mapping of relevant investment funds
and their distribution channels across the EU by examining the main markets in terms of
funds domicile and points of distribution.
As this study focuses on non-harmonised fund markets in the EU, our sample of countries
has been based on key jurisdictions in terms of fund domicile and distribution. As a
starting point, EFAMA statistics were used with respect to the net assets of nonharmonised funds, with the assumption that this should provide the most accurate picture
of the EU non-harmonised investment fund market.
Based on this data the study is focused on the following countries: Belgium, France,
Germany, Ireland, Italy, Luxembourg, Poland, Spain and the United Kingdom.
As shown in the following table (Table 1), those nine jurisdictions represent approximately
73% of the EU population and 90% of the total EU non-harmonised fund market at the end
of 2007.
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Table 1 – Population and net assets of the EU (27 Member States) investment fund
industry as at 31, December 2007

Austria

8,298,923

111,386

NonUCITS
industry
(in EUR m)
54,198

Belgium

10,584,534

120,398

6,096

126,494

2.14%

0.36%

Bulgaria

7,679,290

n.a.

n.a.

n.a.

1.55%

n.a.

778,684

n.a.

n.a.

n.a.

0.16%

n.a.

10,287,189

6,056

45

6,101

2.08%

0.00%

Denmark

5,444,242

71,480

60,744

132,224

1.10%

3.62%

Estonia

1,342,409

n.a.

n.a.

n.a.

0.27%

n.a.

Member States
(MS)

Cyprus
Czech Republic

Population
(in
inhabitants)

UCITS
industry
(in EUR m)

Investment
fund
industry
(in EUR m)
165,584

% of the
EU
population

% of the EU
non-UCITS
industry

1.68%

3.23%

Finland

5,276,955

55,116

10,884

66,000

1.07%

0.65%

France

63,392,140

1,351,600

156,700

1,508,300

12.80%

9.34%

Germany

82,314,906

266,062

774,875

1,040,937

16.63%

46.18%

Greece

11,171,740

21,685

1,227

22,912

2.26%

0.07%

Hungary

10,066,158

9,811

2,760

12,571

2.03%

0.16%

4,312,526

646,268

160,500

806,768

0.87%

9.57%

59,131,287

285,094

54,575

339,669

11.94%

3.25%

Latvia

2,281,305

n.a.

n.a.

n.a.

0.46%

n.a.

Lithuania

Ireland
Italy

3,384,879

n.a.

n.a.

n.a.

0.68%

n.a.

Luxembourg

476,187

1,823,969

235,426

2,059,395

0.10%

14.03%

Malta

407,810

n.a.

n.a.

n.a.

0.08%

n.a.

Netherlands

16,357,992

77,387

13,701

91,088

3.30%

0.82%

Poland

38,125,479

30,975

5,951

36,926

7.70%

0.36%

Portugal

10,599,095

21,703

14,509

36,212

2.14%

0.87%

Romania

21,565,119

266

50

316

4.36%

0.00%

Slovakia

5,393,637

3,788

346

4,134

1.09%

0.02%

Slovenia

2,010,377

2,905

1,031

3,936

0.41%

0.06%

44,474,631

269,366

9,430

278,796

8.98%

0.56%

9,113,257

136,429

2,951

139,380

1.84%

0.18%

60,816,701

685,016

111,938

796,954

12.28%

6.67%

Total EU

495,087,452

5,996,760

1,677,937

7,674,697

100.0%

100.0%

9 MS

363,628,391

5,478,748

1,515,491

6,994,239

73.44%

90.32%

Spain
Sweden
United Kingdom

Source: Eurostat and EFAMA “Trends in the European Investment Fund Industry”

As a first step EFAMA statistics have been used to give a comprehensive overview of the
EU fund industry and to select our 9 Member States under scope. Then each local
professional association has been contacted to distinguish between non-UCITS fund types.
As a consequence, differences may exist between figures presented in Table 1 and those
relating to the analysis of the non-harmonised investment fund markets in Section 3
because of different methodological approaches10.
10

For instance, coverage of venture capital funds by EFAMA (and by local professional association) is
generally limited (except for the French market), so we decided to include EVCA figures.
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2.6

Overall methodology

Throughout the preliminary evaluation of the EU Member States that form part of this
study and analysis, the focus was on those Member States which demonstrate the highest
levels of investment into non-harmonised funds. Moreover, we sought to ensure that the
selected jurisdictions also provided a fair representation of the total EU population.
2.6.1 The non-harmonised
Member States

investment

fund

universe

in

the

selected

EU

The presentation of the non-harmonised fund universes (market and products) of the
selected EU Member States has been undertaken based on input and information from the
various European and local representative associations of the investment funds industry.
We have discussed with these associations various aspects of their industry to draw
suitable conclusions in order to provide a mapping of the economic situation of the nonharmonised investment fund markets in the nine countries included in the scope of the
study. The majority of the quantitative data in section three is sourced from:
-

European Fund and Asset Management Association (EFAMA)
European Private Equity and Venture Capital Association (EVCA)
European Public Real Estate Association (EPRA)
Belgium: Belgian Asset Managers Association (BEAMA)
France: Association Française de Gestion Financière (AFG)
Germany : Bundesverband Investment und Asset Management e.V. (BVI)
Ireland: Irish fund Industry Association (IFIA)
Italy: Associazione del risparmio gestito (Assogestioni)
Luxembourg: Association of the Luxembourg Fund Industry (ALFI)
Spain: Asociación de Instituciones de Inversión Colectiva y Fondos de Pensiones
(INVERCO)
United Kingdom: Investment Management Association (IMA)

Notwithstanding the support and input received from the above mentioned organisations, it
proved difficult to obtain accurate, up-to-date and comprehensive data in all jurisdictions
and/or for some types of non-harmonised funds. This is due to a number of factors.
Typically, the most comprehensive and accurate data collected and available for
investment funds is for UCITS funds, essentially retail fund products. The alternative fund
industry does not, generally speaking, collect and maintain data to the same degree of
specificity as the UCITS fund industry. In some countries there is simply a lack of regular
data collected regarding fund set-up sales and redemptions on a periodic basis. For
example, in Ireland there is no official allocation of assets of non-harmonised funds by
type of product. Moreover, some non-harmonised funds are not permitted to publicly
distribute in some countries and this tends to make data collection more difficult or
problematic, especially where distribution is by way of private placement.



30

2.6.2 Regulatory and tax analysis
The evaluation and analysis of the nine national regulatory and tax regimes governing fund
establishment, operation, distribution and taxation (at the investor level) of nonharmonised investment funds, has been undertaken through the input of specialist PwC
teams located in each jurisdiction. These specialist PwC teams contain experts in the field
of regulation and taxation of both harmonised and non-harmonised investment funds.
The PwC team based in Luxembourg, has also led this analysis and coordinated the input
from the various PwC local experts. Specifically, the Luxembourg team facilitated the
collection of data from the eight other jurisdictions and then undertook a detailed analysis
of the received input.
To ensure that consistent and sufficiently detailed regulatory and tax data were initially
extracted from each jurisdiction to allow an analysis and evaluation, a series of
questionnaires was developed. Each country questionnaire was sent to and completed by
an investment management expert specialised in tax and regulatory matters within the local
firms of PwC, meaning that 18 separate questionnaires were prepared and completed.
The results of our analysis of the regulatory frameworks were then provided to each local
supervisory authority for their review and input as they thought necessary. In a number of
cases, the authorities’ review of our regulatory analysis led to discussions with our local
teams, not so much on the description of regulatory requirements but rather whether certain
local requirements might constitute an impediment to retail distribution, especially in
relation to foreign funds11.
It is interesting but, not overly surprising, to note that in some jurisdictions there is a lack
of clarity, detailed regulations and/or market practices for the authorisation for distribution
of some non-harmonised investment funds to the retail market, especially in relation to
foreign domiciled funds This has made the process of drawing conclusions on the impact
of the regulatory framework on retailisation more difficult in these jurisdictions.
In some jurisdictions, the ability to publicly distribute a specific type of non-harmonised
fund would need to be determined by the competent authority on a case-by-case approach,
based on the specific characteristics of the fund, the target market and the proposed mode
of distribution because of the lack of existing regulatory framework.
Therefore, in relation to the authorisation of foreign funds for public distribution, the
national regulatory framework of some jurisdictions governing the different types of nonharmonised funds do not provide clear rules. These gaps can only be eliminated once fund
promoters have sought to distribute the specific fund type to the “retail” market segment. If
this has not occurred then either the “gap” remains or specific “real life” input is required
from the local competent authorities.

11

. The regulators were consulted to review/comment or amend if necessary the results of regulatory
analysis. Their main reaction was to explain how what was identified by PwC as impediments to the
distribution to retail investors were in fact investor protection measures deemed appropriate for the
investments products in scope.
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Moreover, in some jurisdictions the legal structures used for the creation and operation of
certain non-harmonised investment funds are specific to that jurisdiction. This is why,
there are a number of different legal structures used to offer the same investment policy;
e.g. HF across several local markets.
This has tended to make direct regulatory and taxation comparisons of local versus foreign
funds more complex because one is not simply comparing “HF” but funds with totally
different underlying structures, meaning that any differences that may exist could result
from the different underlying structure. This has tended to make the comparative analysis
more complex and difficult than initially expected.
2.6.3 Market survey analysis


Methodological approach

A combined methodological approach has been developed:
-

A “step-by-step approach” to survey the fund manager distribution chain;
A “systematic approach” to survey the most important distributors, Stock Exchanges,
wrapper players, investor & consumer associations.

Figure 1-Overview of our combined methodological approach

Stock Exchanges

Fund managers/promoters

PwC Stock
Exchanges’ sample

Distributors

Wrapper players

PwC distributors’
sample

PwC wrapper
players’ sample

Individual investors:
HNWI, mass affluent, retail
Source: PricewaterhouseCoopers Survey
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“Step-by-step approach”

Starting from the main European fund managers for each non-harmonised asset class, the
intention was to track their related distribution chains and follow the process whereby
funds were delivered from fund managers to final individual investors. However, building
this distribution chain proved quite difficult as promoters were reluctant to provide us with
their clients’ contact details (in some cases confidentiality issues being a common reason
provided by promoters). When possible these intermediaries were contacted but it was
difficult for them to provide data or information in the light of specific asset managers.
Therefore they answered the questionnaire for their whole business.


“Systematic approach”

In order to ensure a good coverage of the retail distribution process of non-harmonised
funds, the most important distributors, wrapper players, Stock Exchanges and
investors/consumers associations were surveyed.
A market survey was performed among several categories of market players whose role
was to gather relevant information for the purpose of the analysis.
The analysis results enabled a comprehensive overview of the non-harmonised funds
available to retail investors through the various distribution channels to be constructed, as
well as quantifying the investors’ base split of these funds.


Fund managers

Fund managers have an in-depth knowledge of their primary level of clients (mainly
institutional clients) but not necessarily of their end-customers (final investors). The
approach consisted of surveying the key players amongst fund managers selected using the
following selection criteria:
-

The size and nature of assets under management: focusing on players who manage
funds which are significantly represented in the alternative investment industry;
The investment strategy: selecting players dealing with a wide range of categories of
non-harmonised funds.
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Wrapper managers

In a narrow sense, a wrapper is a “packaged” regulatory or tax product or service enabling
investors to access underlying investments and/or shelter various kinds of investments
from capital gains tax or income tax payments or receive favourable taxation.
In countries where investing in non-harmonised or sophisticated products is in principle
not permitted to retail investors, the “wrapper” has however evolved to indicate alternative
types of “packaged” products or services that allow customers to indirectly invest in
different types of non-harmonised investment products.
An investor who subscribes into a non-harmonised fund directly from the fund promoter is
registered as the holder and can therefore easily be tracked by the company. However,
there are other ways to package a fund into a product or service, and these vehicles may
vary considerably in terms of transparency and the degree of exposure given to nonharmonised funds.
Typical examples of wrappers are managed/discretionary accounts, unit linked life
insurancelife-insurance contracts, funds of funds and certificates.


Distributors

Distribution of retail products, including non-harmonised funds, is currently very
fragmented across Europe. Due to the diversity and fragmentation of the investment fund
distribution, the analysis concentrated on banks, fund platforms, life-insurance companies
and independent financial advisors.


Stock Exchanges

Stock Exchanges have gained increasing importance in the process of fund distribution.
Legal or regulatory constraints mean that institutional investors are either restricted or
prohibited from investing in unlisted securities or securities which are not listed on a
recognised and regulated Stock Exchange. Listing on a recognised Stock Exchange enables
a fund promoter to market his products to these institutional investors.
The transposition of the Prospectus Directive (2001/34/EC) into national Law has
significantly modified the listing infrastructures of Stock Exchanges and listing practices
of European and non-European issues as from July 1, 2005. All countries reviewed their
listing rules.
The Directive has facilitated the “passporting” of a prospectus throughout Europe. A
prospectus being approved by its home Member State can be passported to all other EU
Member States without the need for disclosing any major additional information. This
Directive as well as others, such as the Transparency Directive, have not just impacted
European issuers, but also non-European issuers who wish to offer their securities to the
public or to list their securities on a regulated market within the European Union.
The intention was to identify the non-harmonised fund types which are listed and traded on
Stock Exchanges as well as their market capitalization.
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Pension funds

Pension funds were excluded from the scope of our market survey because they offer a
wide range of advice, services and investment options to create a retirement plan based on
a client’s individual needs. Nevertheless, private investors do not have direct access to
pension funds and specific funds to be included in the pension are generally chosen by the
employer. Therefore a potential exposure to non-harmonised funds does not necessarily
result from private investors decisions.


Investors and consumers associations

The public, as represented by the investors and consumer associations, is a useful source of
information to understand the main drivers and trends in the distribution of nonharmonised investment products. The key investors and consumers associations for any
jurisdiction considered in our sample were contacted in order to assist in observing
whether the phenomenon of retailisation is primarily driven by demand or by supply-side
actions.
Due to the low rate of response from investors and consumers associations the term
“survey/market participants” refers in this report to sell-side stakeholders (i.e. fund
managers, wrapper managers, distributors and Stock Exchanges).

2.6.4 The analytical framework
Two questionnaires were designed in order to collect information from market participants.
The first questionnaire was dedicated to fund managers/promoters and the other to fund
distributors and wrapper players. Please find the two questionnaires in appendices F and G.
Through these questionnaires, participants were asked to provide information on their nonharmonised fund distribution model(s). Participants were also offered to set up an
interview in order to facilitate the coverage of the questionnaire, to make sure that the
definition of the terms used in the questionnaire were comprehensible and to ensure key
output was gathered.
As shown in the figures 2 and 3, the following distribution models were investigated:
-

Listing: non-harmonised funds are listed on a Stock Exchange;
Distribution without wrapper: non-harmonised funds are distributed in a fund format
by fund managers or via pure intermediaries to final investors;
Distribution with wrapper: non-harmonised funds are packaged into a wrapper (e.g.
unit-linked life-insurances, fund of funds, certificates, etc) by the fund manager itself
or by a wrapper intermediary.
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The distribution model was split into different scenarios (as shown in Figures 2 and 3)
which were further investigated in order to permit quantification of the distribution
channels by non-harmonised product types and by investor types. The last section of the
questionnaire was dedicated to market dynamics, trends and barriers to the retail
(cross-border) distribution of non-harmonised funds.
Data from market participants have been received between February and June 2008.
Figure 2-Description of scenarios to reach individual investors
Distribution models

A

Questionnaire dedicated to
Fund Managers
Scenario 1

Questionnaire dedicated to
Distributors
Stock Exchanges

Non-UCITS funds are listed on a
Stock Exchange

Listing
Scenario 2

B
Distribution
without wrapper

C
Distribution
with wrapper

Fund managers sell their non-UCITS
funds directly to clients

Scenario 6
Distributors are pure intermediaries

Scenario 3
Fund managers sell their funds via
pure intermediaries
Scenario 4

Scenario 7

Fund managers sell their non-UCITS
funds without any intermediary but in
a wrapper format

Distributors are wrapper
intermediaries

Scenario 5

Distributors sell the non-UCITS funds
to wrapper intermediaries

Fund managers sell their non-UCITS
funds to wrapper intermediaries

Scenario 8

Source: PricewaterhouseCoopers Survey
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Figure 3-Flow chart of scenarios to reach the final investor

Distribution without wrapper

B

Institutional clients
Investment bank
Insurance company

Private equity /
venture capital funds

Guaranteed funds
Private
Placement
Other
structured funds

Distribution without wrapper
and through
an intermediary

Other fund manager

FoF

Private bank

Personal tax wrapper

Retail bank

Pension products

Fund platform

Discretionary/
Managed account

IFA
Distributors/
Intermediaries

Distribution
through
wrappers

Certificate

HNWI

A

B

Mass
Affluent

NON-UCITS

Public
Offering

Distribution through listing

C

Retail

Real estate funds

Hedge funds

Final investor
base split

Distribution
channels

Sales
regime

Individual investors

Non-UCITS
funds

Insurance contracts

Institutionals investing for their own account (out of scope)

Institutional
investors

Source: PricewaterhouseCoopers Survey
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3

THE NON-HARMONISED INVESTMENT FUND MARKETS

3.1

Introduction

Nine European jurisdictions were selected to evaluate their non-harmonised investment fund
markets and the regulatory and taxation frameworks governing local and foreign legal
structures used to distribute non-harmonised investment funds.
The objective was to determine, for each jurisdiction, the size and extent of the local nonharmonised fund markets, the legal structures and fund vehicles used and the availability to
publicly distribute these vehicles, including any local impediments or barriers to limit the
retail distribution of non-harmonised funds.
First, the legal structures used in the selected jurisdictions were highlighted and then what
specific fund vehicles are available and used to offer the four key non-harmonised investment
strategies determined for this study, (hedge, real estate, private equity/venture capital and
other), in the nine selected markets.
Then, a detailed statistical analysis mapping the aggregate size of the non-harmonised
markets including, for each fund type, the total AuM and the number of funds established for
2006 and 2007, to demonstrate recent growth rates across the fund types was undertaken. The
data provides details at the jurisdictional level, allowing for a comparative analysis of the
extent of local market share and growth of different non-harmonised funds and also for a
comparison of the nine selected jurisdictions.
Finally, an analysis of the regulatory and taxation frameworks governing the distribution of
domestic and foreign domiciled non-harmonised investment funds, including whether such
funds can be publicly distributed to retail investors resident in the nine EU Member States,
including the taxation treatment of local investors into these funds, (both domestic and
foreign equivalent vehicles).
The purpose of this part of the analysis is to understand and evaluate each national
framework in order to determine the existence and potential impact relative strength of any
national regulatory and/or tax impediments or barriers to the public distribution of local or
similar foreign non-harmonised funds. Distribution can be either directly to retail investors or
indirectly to such investors through an interposed investment structure, for example a local or
EU harmonised insurance “wrapper”.
Comparative criteria assess whether impediments exist to prevent or hinder retail distribution,
and if any impediments are found to exist, then we assess whether the local regulations
discriminate on the basis of the domicile of the non-harmonised investment fund. The local
market analysis also provides an overview of the available channels for the distribution of
both local and foreign non-harmonised funds to the retail market segment.
Among the comparative criteria, the analysis first determined if a specific regulatory
framework exists in each Member State covered for the establishment of each category of
local non-harmonised fund. The absence of a specific regulatory framework allowing for the
creation or distribution of a particular fund is intuitively an impediment. Secondly, the
analysis assessed if public distribution of each non-harmonised fund, local or foreign, is
permitted, once various conditions are fulfilled. If such public distribution is not possible, this
will strongly restrict the ability to market to retail investors.
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The public distribution of investment funds in each Member State is normally subject to
regulatory oversight to varying degrees and is usually permitted once the supervisory
authority has approved or authorised the product. This process is designed to act as a barrier
to market or distribution insofar as the fund must satisfy certain conditions and requirements
often intended to protect retail investors. Depending on the type of non-harmonised fund the
approval can be difficult to obtain and thus potentially impact the accessibility to retail
investors. This will be true for local fund products but, also for products from other Member
States wishing to be publicly marketed on a cross border basis.
Finally, based on the definition of retail investors for the purpose of this study, (an
investment and transaction limit), an analysis of any minimum initial subscription
requirement above this limit as such a situation will also constitute an impediment for the
accessibility of retail investors.
These various criteria will be listed in a “dashboard” summary including the existence of
impediments to retail distribution. All amounts shown in the following tables are in Euro
unless otherwise stated.

3.2

Legal structures used for harmonised investment funds

The analysis indicates that there are more than 50 different legal structures used across the
nine selected jurisdictions to establish and operate non-harmonised investment funds
covering the key investment strategies or policies. Some jurisdictions permit a number of
different legal structures that could be used to establish and distribute non-harmonised funds.
Other jurisdictions (e.g. Italy) offer a comparatively limited choice of legal structures to
choose from.
The legal structures vary between different types of corporate vehicles, structures without
legal personality, tax transparent structures and common ownership vehicles. To an extent,
especially with regards the local taxation frameworks, the multitude of different legal
structures that must or can be used across the four key investment objectives makes
jurisdictional comparative analysis more complex than would otherwise be the case.
Table 2 below provides an exhaustive list of the various domestic legal structures used in
each jurisdiction for the provision of non-harmonised investment funds in each of the four
key investment areas.
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Table 2 – Available legal vehicles for non-harmonised investment funds
Private equity /
Venture capital

Real estate
Belgium

France

Germany

Ireland

Italy
Luxembourg

Poland

Spain

United
Kingdom

 Closed-end real estate
investment company
(SICAFI /
Vastgoedbevak)

 Public
PRICAF/PRIVAK
 Private
PRICAF/PRIVAK
 PRIFONDS


















OPCI (FPI, SPICAV)
SCPI
SIIC
SCI12

FIP
FCPR
FCPI
SCR4

Other legal
structures

Hedge fund
None

Contractual OPCVM
ARIA / ARIEL
FCIMT
OPCVM de fonds
alternatifs
 Sondervermögen mit
zusätzlichen RisikenHedgefonds (incorporated
or non-incorporated)
 Dach-Sondervermögen mit
besonderen Risiken Dachhedgefonds
(incorporated or nonincorporated)

 Open-ended
investment
company
(SICAV/BEVEK)
 Closed-end
investment
company
(SICAF/BEVAK)
 Contractual funds
(FCP)
 FPC/FBS
 VBS/SIC
 FCP
 SICAV
 FCC

 SpezialSondervermögen
 ImmobilienSondervermögen
 Geschlossene
Immobilienfonds

 Unternehmensbeteiligungsgesellschaft (UBG)
 GmbH4
 GmbH & Co. KG4

 Investment Limited
Partnership
 Common Contractual
fund
 Unit trust

 Investment Limited
Partnership
 Common
Contractual fund
 Unit trust

 Investment Limited
Partnership
 Common Contractual fund
 Unit trust

 Unit Trust
 Investment
Limited
Partnership

 Fondi Immobiliare
 SIIQ4

 Fondi Chiusi
(Closed end
structures)
 FCP (Part II)
 SICAV/SICAF (Part
II)
 SIF
 SICAR
 SOPARFI4

 Fondi Speculativi
 Fondi Riservati

 Fondi Garantiti
 Fondi Riservati

 FCP (Part II)
 SICAV/SICAF
(Part II)
 SIF

 None

 Closed-end
investment fund for
non-public assets
(CEIF)
 Limited Liability
Company4
 Venture Capital
funds
 Venture Capital
Companies

 Closed-end investment
fund
 funds of funds or
specialized open-ended
investment funds



 Instituciones de Inversións
Colectiva de Inversións
Libre (IICIL)
 Instituciones de Inversión
Colectiva de IIC de
Inversión Libre (IIC de
IICIL)

 Fondos
Garantizados
 Fondos
Especializados

 Limited Partnership
 Venture Capital
Trust
 Limited Liability
Partnership
 Company PLC4

 Limited Partnership

 Unit Trust
 OEIC
 Limited Liability
Partnerships
 Limited
Partnerships

 FCP (Part II)
 SICAV/SICAF
(Part II)
 SIF
 SICAR
 SOPARFI4
 Closed-end funds
 Limited Liability
Company4

 Fondos de Inversión
Inmobiliaria
 Sociedades de
Inversión
Immobiliaria

 Limited Partnership
 Limited Liability
Partnership
 Unit Trust
 Open-ended real
estate Trust
 OEIC

 Sonstige
Sondervermögen

None

Source: PricewaterhouseCoopers Survey

12

Not considered as UCI (Undertaking for Collective Investment)
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3.3

General overview of the non-harmonised fund markets

Across the nine selected jurisdictions and for the four key investment types, (real estate,
hedge funds, private equity and other), there is considerable variation in terms of the number
of funds authorised by the national supervisory authority and the AuM in such funds as at
December 31, 2006 and 2007. This variation is a reflection of a number of factors, including
population size, size of potential investor base, maturity of the economy generally, maturity
of the non-harmonised fund market, and ability, (or lack thereof), to establish investment
funds with specific investment objectives.
The following tables provide an aggregate analysis for the selected jurisdictions of the nonharmonised investment fund market in terms of AuM, the type and number of funds
authorised. The aggregate of non-harmonised market of the nine countries in scope is EUR
1,786 billion as at 31 December 2007 and EUR 1,562 billion for 2006, representing a growth
of 14.4%.
Table 3 – Non-UCITS fund assets under management (in EUR m) by asset class in the 9
MS of our sample in 2007 compared to 2006
Real Estate
in EUR million

2007

2007/2006

Private Equity
2007

2007/2006

Hedge funds / fund
of hedge funds
2007

2007/2006

Other non-UCITS
2007

2007/2006

TOTAL
2007

2007/2006

Belgium

4,673

-1.7%

3,203

11.6%

0

0.0%

532

-29.0%

8,408

0.5%

France

17,200

15.4%

30,000

17.6%

51,612

30.7%

25,500

10.9%

124,312

20.8%

Germany

104,664

9.1%

27,080

20.2%

763

-29.9%

669,617

4.0%

802,124

5.1%

158,024

8.6%

Italy

31,370

24.1%

16,142

5.1%

31,514

27.5%

9,969

102.1%

88,995

26.6%

Luxembourg

Ireland

Split not available

15,446

91.7%

22,484

46.8%

123,011

17.8%

274,597

34.2%

435,538

31.0%

Poland

454

50.3%

1,705

38.7%

473

199.4%

7,262

59.8%

9,894

58.7%

Spain

9,124

2.7%

10,886

16.5%

818

n.a.

0

0.0%

20,828

14.2%

UK

15,283

-8.9%

110,212

25.2%

n.a.

n.a.

12,630

29.7%

138,125

20.6%

TOTAL

198,214

13.3%

221,712

23.1%

208,191

22.5%

1,000,107

12.2%

1,786,248

14.4%

Sources: BEAMA, AMF, AFG, BVI, IFIA, Assogestioni, ALFI, CSSF, Analizy Online, INVERCO, IMA, EVCA based on PEREP_Analytics

The analysis indicates the wide variation in AuM market size across the nine jurisdictions,
with Germany having the largest non-harmonised fund market. France and the UK have
similar size markets, although the size of the UK hedge fund market is not available.
Luxembourg and Ireland, both operating fund centres, have large markets relative to their
local populations. For 2006 figures see Appendix B.
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Table 4 – Numbers of non-UCITS funds in the 9 MS of our sample in 2006 and 2007

Real Estate
in numbers

Private Equity

Hedge funds /
fund of hedge
funds

Other non-UCITS

TOTAL

2006

2007

2006

2007

2006

2007

2006

2007

2006

2007

Belgium

14

15

n.a.

n.a.

0

0

7

6

21

21

France

129

139

741

846

400

597

37

39

1,307

1,621

Germany

147

160

n.a.

n.a.

35

33

4,037

3,956

4,219

4,149

Ireland

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Italy

80

109

n.a.

n.a.

204

237

9

24

293

370

Luxembourg

64

104

163

250

257

261

448

850

932

1,465

Poland

7

8

n.a.

n.a.

8

13

103

136

118

157

Spain

17

17

n.a.

n.a.

n.a.

33

n.a.

0

17

50

UK

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

TOTAL

458

552

904

1,096

904

1,174

4,641

5,011

6,907

7,833

Sources: BEAMA, AMF, AFG, BVI, IFIA, Assogestioni, ALFI, CSSF, Analizy Online, INVERCO, IMA, EVCA based on PEREP_Analytics
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3.4

Belgium

3.4.1 Market overview
Of the jurisdictions selected, Belgium has the smallest non-harmonised fund market. This is
reflective of a small population and potential investor base, the inability to create and market
local funds structured as HF and FoHF and the conversion of many guaranteed funds to
UCITS after the introduction of UCITS III. The table below provides an overview of the
Belgian non-harmonised fund market by fund type, number authorised, AuM and net sales
for 2007 and 2006.
Table 5 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle in
Belgium in 2007 and 2006
2007
Asset Class
Real Estate

Legal Vehicle
SICAFI

2006

#

AuM

Net
sales

#

AuM

Net
sales

15

4,673

518

14

4,752

427

n.a.

3,203

334

n.a.

2,869

549

6

532

n.a.

7

749

n.a.

21

8,408

852

21

8,370

976

Public PRICAF/PRIVAK
Private Equity

Private PRICAF/PRIVAK
PRIFONDS

Other

Securitisation funds

TOTAL
Sources: BEAMA, EVCA based on PEREP_Analytics

Table 5 discloses only non-UCITS funds. Since no breakdown of guaranteed funds between
UCITS and non-UCITS funds is available, we were unable to include the non-harmonised
guaranteed funds in Table 5.
Since the introduction of UCITS III the majority of Belgian fund promoters have transformed
their guaranteed funds into UCITS13. According to the BEAMA, guaranteed/protected funds
had EUR 42 billion of AuM as at 31 December 2007.

13

Belgian market participants to the survey
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3.4.2


Regulatory framework
Hedge funds and funds of hedge funds


Domestic funds

The regulatory framework does not permit the establishment of HF and FoHF for direct
public distribution. However, such investment vehicles can be created for private placement
but they will qualify as normal commercial companies and not as investment funds. In such a
case, they are permitted to conduct business in Belgium without registration. Nevertheless,
Belgian investors, including retail investors, may acquire exposure into HF or FoHF by
acquiring units of open ended collective investment schemes, (“CIS”), that invest indirectly
in HF or FoHF through certificates on HF/FoHF (delta one products) or through financial
derivative instruments on HF indices or in units of HF or FoHF qualifying as securities; or by
acquiring units in a public CIS with capital guarantee or capital protection investing in HF;
FoHF or HF indices.


Foreign funds

Article 127 of the Law of 20 July, 2004 on certain forms of collective management of
investment portfolios, (“the 2004 Law”), requires that any foreign fund seeking to publicly
distribute must first be registered with the Banking, Finance and Insurance Commission
(“BFIC”). In order to qualify for registration with the BFIC, a foreign non-harmonised fund
must comply with the rules applicable to Belgian funds seeking to publicly distribute,
including the provisions on organisational requirements, risk spreading (articles 9 and 65 of
the 2004 Law), investment restrictions (articles 67-72 of the 2004 Law), publication of a
BFIC approved prospectus (articles 52-55 of the 2004 Law), listing on a regulated market
(article 75 of the 2004 Law), periodical reports (articles 76-78 of the 2004 Law), submission
to the BFIC control (article 80, §2 of the 2004 Law). Please note that under article 129 of the
2004 Law, foreign funds seeking to publicly distribute must be registered (“inscrits”) with
the BFIC. In this respect, the legal terms “registration with the BFIC” refers to the
submission of a complete application file which will need to be approved by the BFIC for the
foreign fund to be duly “registered” with the supervisory authority.
However, as the public distribution of Belgian domiciled HF and FoHF is not permitted, it
follows that authorisation of a foreign domiciled HF or FoHF for public distribution would
also not be permitted. Nonetheless, Belgian investors can take exposure to foreign HF or
FoHF by acquiring units of open ended collective investment schemes, (“CIS”) that are
permitted to invest in such foreign HF or FoHF. Currently, no foreign HF or FoHF have been
authorised for public distribution.
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Real Estate funds


Domestic funds

Only closed-end RE funds can be authorised for public (retail) distribution provided they are
listed on a regulated market. No minimum subscription requirements apply although the
regulatory framework provides that such funds must comply with specific rules on
diversification, valuation, indebtedness, eligible securities, and profit distribution. The
supervisory authority will verify that appropriate measures have been taken to reduce risk
exposure and to ensure investor protection.


Foreign funds

There are no specific and separate regulations governing the public distribution of foreign RE
funds. However, the regulatory framework requires that all investment funds be authorised by
the Belgian supervisory authority before public distribution can commence and this
regulatory provision would also apply to foreign RE funds. Public distribution of the foreign
fund would only be authorised if it complies with the regulatory framework also applicable to
Belgian domiciled RE funds. As only closed end RE funds may be publicly distributed, it
follows that authorisation of a foreign domiciled RE fund for public distribution would only
be permitted should be closed ended and satisfy the specific rules on diversification,
valuation, indebtedness, eligible securities, and profit distribution. The supervisory authority
would also verify that appropriate measures have been taken to reduce risk exposure and to
ensure investor protection. Only one closed-end foreign RE fund has been authorised by the
supervisory authority for public distribution.
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Private Equity and Venture Capital funds


Domestic funds

PE/VC funds wishing to be authorised by the supervisory authority for public distribution
must opt for the status of a CIS and be established as closed-end Public PRIVAKs (Private
Equity Sicaf) and PRIFONDS. These funds are subject to a specific set of regulations
regarding eligible assets, diversification, valuation and quotation.


Foreign funds

There are no specific and separate regulations governing the public distribution of foreign
PE/VC funds. However, the regulatory framework requires that all investment funds be
authorised by the Belgian supervisory authority before public distribution can commence and
this regulatory provision would also apply to foreign PE/VC funds. Public distribution of the
foreign fund would only be authorised if it complies with the regulatory framework also
applicable to similar Belgian domiciled non-harmonised fund. As only closed end PE/VC
funds of a specific legal structure, satisfying specific regulations regarding eligible assets,
diversification, valuation and quotation may be publicly distributed, it follows that
authorisation of a foreign domiciled PE/VC fund for public distribution would only be
permitted should it also be closed ended and satisfy the abovementioned regulations
pertaining to similar domestic funds. Currently, no foreign PE/VC funds have been
authorised for public distribution.
The supervisory authority has stressed that the final objective of the Belgian rules is to ensure
that appropriate levels of protection are provided to all retail investors. On this basis the
authority insists that it would be difficult to justify why Belgian retail investors should
receive a lower degree of protection in situations where they were able to acquire units in a
foreign equivalent fund that provided a lower level protection under home regulations.
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Alternative distribution channels

Generally speaking, and considering that life-insurance companies are limited in the type of
assets they may hold to constitute their technical reserves, non-harmonised funds may be
distributed indirectly to retail investors through the alternative distribution channel of Belgian
unit-linked products known as “branche 23”. In situations where more than 20% of the assets
of the unit-linked product are invested in one single non-harmonised fund, the rules of that
UCI should be enclosed to the management rules of the unit-linked product.
Having implemented the Prospectus Directive into Belgium national law, closed-end nonharmonised fund may be offered as certificates, provided that the conditions of Belgian law
are respected. However, a look through principle will be applied in some specific cases in
order to prevent any obvious circumvention of the Belgian legislation.
Non-harmonised funds can also be distributed in Belgium through discretionary portfolio
management, provided that the agreement specifically authorises these investments. The
investment decision is considered to be taken by the portfolio manager (considered as an
institutional or professional investor), and not by the investor. However, no leaflets or other
marketing documents can be proactively sent to private investors.
However, direct distribution to retail investors through the private placement of shares/units
is not possible as such distribution is only possible for institutional/professional investors or
with a minimum subscription of EUR 50,000.
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3.4.3 Taxation framework
Our analysis indicates that depending on the type of local investor and the specific nonharmonised fund invested into, the tax treatment can alternatively favour both domestic and
foreign funds. See summary below.
A double taxation of income would be suffered by a local investor where Belgian sourced
income is distributed by a foreign transparent fund. The Belgian withholding tax (15% or
25%) would be applied upon attribution of Belgian-sourced income to the fund and, under
certain circumstances, upon the distribution to the investor. Moreover, not all of the foreign
non-transparent funds could qualify for a reduced rate of the withholding tax or an exception
thereof as local funds can. In principle, distribution via a wrapper linked to either Belgian or
foreign non-harmonised funds, does not generate any significant differences in the tax
treatment of a retail investor.
Please refer to Appendix D for a more detailed analysis.
In favour of domestic funds:
-

-

-

-

Domestic Retail Investors, (“DRI”) would suffer domestic WHT at 15% on dividends
paid by domestic opaque funds while at 25% on dividends paid by foreign opaque
funds (possibly reduced to 15% under specific circumstances);
PRICAF/PRIVAK: would benefit from WHT exemptions not applicable to foreign
funds bearing the same features;
SICAFI/BEVAK: would benefit from WHT exemptions not applicable to foreign funds
bearing the same features;
A penalty (i.e. additional WHT of 25% in principle) for not having provided a
breakdown of the income would only apply to DRI in foreign transparent funds, not to
DRI in Belgian FCP/GBF (i.e. Belgian transparent funds);
Potential application of article 344, §2 BITC to investment in foreign opaque funds;
The income distributed by a foreign fund may be taxed more heavily than income
distributed by a domestic fund (i.e. would suffer foreign WHT, if applicable, and
Belgian WHT). (The ECJ “Kerckhaert Morres” case (C-513/04) should not be
generalised in our view);
Indirect difference of treatment at the level of the DRI when considering the taxation of
Belgian movable income payments at the level of the opaque fund. For Belgian
movable income payments received by a foreign fund, a domestic taxation would be
applicable. This taxation would not be applicable to Belgian opaque funds. The
consequences would be the following:
(i)

Upon dividend “distribution” by domestic/ foreign opaque funds, a domestic
WHT would be applicable. Belgian source movable income would be taxed twice
where foreign opaque funds would be involved in the transaction, where such
income would only be taxed once where Belgian opaque funds would be involved.

(ii)

Upon redemption of own shares by domestic/ foreign opaque funds, no WHT
would in principle be applicable. Belgian source movable income would be taxed
once where foreign opaque funds would be involved in the transaction, while such
income would not be taxed at all where Belgian opaque funds would be involved.
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3.5

France

3.5.1 Market overview
Although less than 25% of the size of the German non-harmonised fund market, France
remains one of the most mature non-harmonised fund markets within the selected
jurisdictions in scope. Various types of non-harmonised funds have been available for
investment by French investors for a number of years. Nevertheless, the number of authorised
RE funds and the AuM gathered by these funds is low in comparison to other fund types in
the non-harmonised market.
There was growth in total AuM from 2006 to 2007 in all three major fund categories but,
especially in HF and fund of HF. Table 6 below provides a comparative analysis of the
French non-harmonised fund market, including the number of funds authorised, their AuM
and net sales for the 2007 and 2006 calendar years.
Table 6 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle in
France in 2007 and 2006
2007
Asset Class

Legal Vehicle
#

AuM

12

n.a.

SCPI

127

17,200

FCPR

582

FCPI

193

FIP

71

OPCVM contractuels

296

15,000

n.a.

ARIA, ARIA EL

106

13,100

FCIMT

27

OPCVM de fonds alternatifs

#

AuM

Net sales

n.a.

Not
applicable

Not
applicable

Not
applicable

1,599

129

14,900

1,386

25,500

n.a.

149

8,000

n.a.

n.a.

81

12,200

n.a.

512

n.a.

29

671

n.a.

168

23,000

n.a.

141

18,630

n.a.

Total HF/FoHF

597

51,612

n.a.

400

39,501

n.a.

SECURITISATION FUNDS
(FCC)

39

25,500

n.a.

37

23,000

n.a.

1,621

124,312

-

1,307

102,901

-

OPCI (SPICAV, FPI)
Real Estate

Private Equity

Hedge funds

Other

2006
Net
sales

OPCI RFA EL

TOTAL

504
30,000

n.a.

183
54

Sources: AMF, AFG

We note that as at December 31, 2007, there were 775 structures used for private equity,
being FCPR, FCPI and FIP and they had in aggregate AuM of EUR 30 billion, (EUR 25.5
billion at the end of 2006). FoHF (OPCVM de fonds alternatifs) accounted for 28% of the
funds and 44% of the assets of the HF industry in 2007.
Moreover, Table 6 only indicates FCC “Fonds Commun de Créances” that are authorised to
market to the public. Otherwise, assets of all FCC were approximately EUR 107 billion at the
end of 2007 with 185 funds and EUR 77.4 billion at the end of 2006 with 193 funds.
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3.5.2 Regulatory framework


Hedge funds and funds of hedge funds


Domestic funds

The regulatory framework, (e.g.: Monetary & Financial code) applicable to HF and FoHF
define the legal structures that may offer such funds and also contain specific provisions
regarding investor protection, including minimum subscription amounts, transparency, asset
restrictions and general rules regarding the functioning of such funds. The supervisory
authority has issued a number of “instructions” regarding prospectus requirements and
authorisation procedures, (AMF Instructions 2005-01, 02, 03 & 04). After authorisation by
the supervisory authority, except for contractual funds, a HF or FoHF can be publicly
marketed. However, as mentioned above and except of guaranteed FoHF, the regulatory
framework imposes minimum subscription amounts for specific investors, that vary
depending of the legal structure of the fund. Please see Appendix C for details of the
minimum subscription for each vehicle. The minimum subscription amounts vary from EUR
10,000 to EUR 250,000. Moreover, the regulatory framework does not provide for the private
placement of HF nor FoHF shares14.


Foreign funds

There are no specific separate regulations governing the public distribution of foreign HF and
FoHF, however, foreign HF and FoHF must be approved by the supervisory authority with
specific conditions prior to commencing public distribution. Approval from the supervisory
authority (AMF) is not necessary if the foreign HF and FoHF market the fund within the
context of the Prospectus Directive (closed-end fund). However, the AMF is responsible to
review beforehand the marketing documents.
The AMF requirements for the approval process for foreign HF and FOHF funds are
equivalent to those applying to domestic funds. The AMF will only issue an approval to
publicly distribute on the condition that the foreign HF or FoHF is subject to levels of
investor protection and transparency at least equivalent to French regulations (e.g. minimum
subscription amounts). In addition, a process for exchanging information and mutual
assistance in the area of asset management for third parties must be established between the
AMF and the home regulator of the foreign non-harmonised fund.

14

Please note that French law does not provide for a precise definition of private placement as such. French law
actually defines public and non public offerings, deriving from the Prospectus Directive.
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Real Estate funds


Domestic funds

The regulatory framework applicable to RE funds defines the legal structures that may be
used and contain specific provisions regarding investor protection, including minimum
subscription amounts, transparency, asset restrictions and general rules regarding the
functioning of such funds. After authorisation by the supervisory authority, a RE fund can be
publicly distributed. With the exception of RE funds using the SCPI and SIIC legal
structures, minimum subscription requirements are applying to certain types of domestic
OPCI (OPCI RFA, except for guaranteed OPCI RFA, are subject to a minimum threshold to
EUR 10,000 and OPCI RFA EL are subject to a minimum threshold from EUR 30,000 to
EUR 250,000 for specific investors). Moreover, the regulatory framework does not provide
for the private placement of RE fund shares15.


Foreign funds

There are no specific separate regulations governing the public distribution of foreign RE
funds.
Foreign OPCI
Foreign RE funds must be approved by the supervisory authority and will only grant approval
under the condition that RE fund complies with regulations applicable to French OPCI (e.g.:
minimum subscription amounts). The prior agreement from the AMF is not necessary if the
foreign fund does the operation of marketing within the context of Prospectus Directive
(closed-end fund) However, the AMF is responsible to review beforehand the marketing
documents.
The AMF requirements for the approval process for foreign funds are equivalent to domestic
RE funds.
Foreign RE funds (other than OPCI)
Non-OPCI RE funds which wish to be publicly distributed, must also receive approval from
the supervisory authority. The agreement from the AMF is not necessary if the foreign RE
fund do the operation of marketing within the context of Prospectus Directive.

15

Please note that French law does not provide for a precise definition of the private placement as such. French
law actually defines public and non public offerings, deriving from the Prospectus Directive.
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Private Equity and Venture Capital funds


Domestic funds

The regulatory framework, (e.g. Monetary & Financial code) applicable to PE/VC funds
define the four legal structures, (see 3.1 above), that may offer such funds and, contain
specific provisions regarding investor protection (including a minimum initial subscription
amount for specific investors from EUR 30,000 to EUR 500,000 for PE/VC funds that use
the “fast track” authorisation process), transparency, asset restrictions and general rules
regarding the functioning of such funds. Except for SCR, the supervisory authority has issued
“instructions” regarding prospectus requirements and authorisation procedures. After
authorisation by the supervisory authority, a PE/VC fund can be publicly marketed.


Foreign funds

Foreign FCPR/FIP/FCPI
Foreign PE funds wishing to publicly distribute must be approved by the supervisory
authority with specific conditions. The prior approval from the authority is not necessary if
the foreign PE fund wishes to conduct distribution within the context of Prospectus Directive
(closed-end fund). However the AMF is responsible to review beforehand the marketing
documents.
The AMF requirements for the approval process for foreign PE funds are equivalent as for
domestic funds. The AMF will only issue an approval to publicly distribute on the condition
that the foreign fund is subject to levels of investor protection and transparency at least
equivalent to French regulations (e.g. minimum subscription amounts). In addition, a process
for exchanging information and mutual assistance in the area of asset management for third
parties must be established between the AMF and the home regulator of the foreign nonharmonised fund.
Foreign SCR
A foreign SCR wishing to publicly distribute must be approved by the supervisory authority
with specific conditions. The approval from the AMF is not necessary if the foreign fund (as
an equivalent SCR), seeks to distribute within the context of Prospectus Directive.
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Alternative distribution channels

Certain domestic, and eventually in some instances foreign non-harmonised funds, can be
indirectly distributed to retail investors through life-insurance wrappers. Most of types of
domestic non-harmonised funds are listed in the different categories of permitted links for
life-insurance contracts. Foreign non-harmonised funds are not per se in the official list of
authorized investments for life-insurance products. However, other securities and shares are
eligible assets in insurance contracts, meaning the French insurance regulator may eventually
accept this type of investment.
“Private placement”16 is possible in France for only certain types of domestic and foreign
non-harmonised funds (e.g.: foreign closed ended funds). Foreign funds may be distributed
publicly in France as certificates under the Prospectus Directive rules, while including nonharmonised funds under discretionary portfolio management agreement is permitted, subject
to specific conditions.

16

Please note that French law does not provide for a precise definition of the private placement as such. French
law actually defines public and non public offerings, deriving from the Prospectus Directive.
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3.5.3 Taxation framework
In general and subject to the specific factual situation, the tax treatment of retail investors in a
foreign non-harmonised funds can be viewed as being marginally less favourable than that
applied to an investment in a domestic equivalent fund. Depending on the character and
nature of the income, should it be received by an investor from a foreign rather than a
domestic fund, it may be subject to higher rates of tax in the hands of the investor.
Moreover, a foreign fund with comparable features can not benefit from the favourable tax
treatment of income (dividends, interest, capital gains, real estate income) derived by retail
investors through an investment in a range of different domestic fund structures. Finally,
securities held as at January 1, 2008 in a French FIP but not a foreign fund, may the subject
to a reduced wealth tax at a progressive tax.
Please refer to Appendix D for a more detailed analysis.
In favour of domestic funds:
-

The application of a tax transparency regime on certain foreign vehicles;
Specific exemptions which would only apply to investment in French funds.
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3.6

Germany

3.6.1 Market overview
Of the nine selected jurisdictions, Germany is by far the largest non-harmonised fund market,
containing almost 45% of the total assets representing the combined non-harmonised markets
for the nine selected markets.
The size of the German non-harmonised fund market is evidenced by its large population,
sophisticated domestic investor base and maturity towards non-harmonised fund products,
especially real estate based investment strategies.
More than two thirds of the AuM of the German non-harmonised market resides within
nearly 4,000 domestic “Spezialfonds” which are not open to the public and tend to be
established as open-ended real estate funds for one single institutional investor.
Table 7 below provides a comparative analysis of the German non-harmonised fund market,
including the number of funds authorised, their AuM and net sales for the 2007 and 2006
calendar years.
Table 7 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle in
Germany in 2007 and 2006
2007
Asset Class

Real Estate

Private Equity

Hedge funds

Other

Legal Vehicle

2006

Spezial-Immobilien-Sondervermögen

#
118

AuM
21,238

Net
sales
751

Geschlossene Immobilienfonds

n.a.

n.a.

n.a.

#
108

AuM
20,429

Net
sales
2,889

n.a.

n.a.

n.a.

Offene Immobilien-Sondervermogen

42

83,426

6,680

39

75,545

-7,396

Total Real Estate

160

104,664

7,431

147

95,974

-4,507

n.a.

27,080

4,543

n.a.

22,537

1,543

Hedgefonds

13

434

-285

13

718

476

Dachhedgefonds

20

329

-55

22

371

32

Total HF/FoHF

33

763

-340

35

1,089

508

3,956

669,617

27,920

4,037

643,728

44,641

4,149

802,124

39,554

4,219

763,328

42,185

UBG
GmbH, GmbH & Co KG

Spezial-Sondervermögen (other than
Real Estate funds and hedge funds)

TOTAL
Sources: BVI, EVCA based on PEREP_Analytics
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3.6.2 Regulatory framework


Hedge funds and funds of hedge funds


Domestic funds

The Investment Act 2002, (as amended by the 2007 Act), especially Articles 2 (11) & 121 to
127 is the regulatory framework applicable to legal structures that operate HF and FoHF
investment strategies. The regulations define the legal structures that may offer such funds
and also contain specific provisions regarding investor protection, investor communications,
investment restrictions, distribution and general rules regarding the functioning and operation
of such funds. The public distribution of single HF is not permitted.
By contrast, a FoHF can be publicly distributed provided that it has received authorisation
from the supervisory authority. Moreover, the regulatory framework does provide for the
private placement of HF and FoHF shares as an alternative to public distribution. Currently,
we are aware of 33 German domiciled HF (23) and FoHF (10).


Foreign funds

The Investment Act 2002, (as amended by the 2007 Act), especially Articles 2 (11) & 135 to
140 is the regulatory framework applicable to legal structures that operate foreign HF and
FoHF investment strategies. These regulations contain specific provisions that foreign funds
must satisfy in order to publicly distribute their shares or units in Germany. These regulations
include requirements concerning the prospectus of the fund, the custody of assets, local
paying agents, home state supervision of the management company and that the home state
authority cooperates with the German supervisory authority, and the contractual terms of the
fund in dealing with investors.
All foreign non-harmonised funds are subject to a "duty of disclosure" according to Sec. 139
German Investment Act ("InvG"). This duty contains more then just a mere notification,
because a large number of fund documents must be filed with the supervisory authority. The
authority is mandated to check whether the public distribution of the foreign fund shares is
approvable or not.
The authority must conclude if the investor rights are sufficiently protected and if the foreign
investment company as well as the management company are subject to an effective
supervision in their home country (Sec. 136 InvG). The public distribution of foreign funds
shares may commence only on the expiration of a three (3) month period after the receipt of
the complete set of disclosure including all required documents provided the supervisory
authority does not prohibit the public distribution during this period (Sec. 140 InvG).
The public distribution of single foreign HF is not permitted. By contrast, a FoHF can be
publicly distributed but only if it has received authorisation from the supervisory authority.
Such authorisation is normally only granted provided the foreign fund satisfies the precise
regulatory requirements mentioned above, especially those contained in Article 135, 121 (3)
and 137 (1) which are currently narrowly interpreted and strictly enforced by the supervisory
authority.
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Moreover, the regulatory framework provides for the private placement of HF and FoHF
shares as an alternation to public distribution. Presently, the authorisation process for public
distribution of a foreign FoHF would last approximately six months. Because of the potential
burden of restructuring a foreign FoHF strictly required according to the German regulations,
currently only five foreign FoHF have managed to obtain authorisation for public
distribution, compared to 10 German FoHF.
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Real Estate funds


Domestic funds

The Investment Act 2002, (as amended by the 2007 Act), especially Articles 2 (11), 66 to 82
and 121 to 127 is the regulatory framework applicable to legal structures that operate RE
investment strategies. The regulations define the legal structures that may offer such funds
and contain specific provisions regarding investor protection, investor communications,
investment restrictions, distribution and general rules regarding the functioning and operation
of such funds. For example, the regulations provide that only open ended RE fund vehicles
can be authorised and offered for public distribution. Once authorised by the supervisory
authority a RE or FoRE fund may be publicly distributed. Moreover, the regulatory
framework provides for the private placement of RE and FoRE fund shares as an alternative
to public distribution.


Foreign funds

The Investment Act 2002, (as amended by the 2007 Act), especially Articles 2 (11) & 135 to
136 (1) is the regulatory framework applicable to legal structures that operate foreign RE and
FoRE fund investment strategies. These regulations are similar to those applying to domestic
similar funds and contain specific provisions that foreign RE funds must satisfy in order to
publicly distribute their shares or units.
These regulations include requirements concerning the prospectus of the fund, the custody of
assets, local paying agents, home state supervision of the management company and that the
home state authority cooperates with the German supervisory authority, and the contractual
terms of the fund in dealing with investors.
The authorisation process is as indicated above and may take, in practice between 6 and 12
months. Only a small number of foreign RE or FoRE funds has received approval from the
German regulator. Unfortunately, no official numbers of foreign RE funds registered for
public distribution exist. However, we estimate, based on market intelligence that the number
is very low – probably less than 10 compared to some 42 domestic public RE funds.
Whilst closed end RE funds and FoRE funds are not regulated and supervised in Germany
and thus could not be authorised for public distribution, the rules of the German Sales
Prospectus Act generally apply as most closed ended RE funds structured as limited
partnerships due to tax reasons. In this case the prospectus may not be used before the
approval by the BaFin (duration of approval procedure up to 20 working days) and must be
published in a newspaper or made available to the public in printing at least one day prior to
the first public distribution. In case of internet distribution, electronic versions must be made
available additionally.
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Private Equity and Venture Capital funds


Domestic funds

The Investment Act 2002, (as amended by the 2007 Act) does not regulate PE/VC funds and
their FoF equivalents as such investment structures are only partly regulated and supervised
in Germany, if they obtain a licence as a Regulated Private Equity Company
("Unternehmensbeteiligungsgesellschaft" or "UBG") or a Regulated Venture Capital
Company ("Wagniskapitalbeteiligungsgesellschaft" or "WKBG") (which only a very limited
number of funds have applied for).
Moreover, legal vehicles offering investors PE/VC investment strategies would not be
defined as investment funds. However, the Limited Liability Companies Act, the German
Commercial Code, the Stock Corporation Act provides the legal framework for several
unregulated legal forms that may be used for the creation of a PE/VC structure, the most
common being the limited partnership.
German Law does not provide for minimum subscription amounts or for specific conditions
that a potential investor may need to comply with. However, the commercial market practice
in Germany for this type of investment is to impose high minimum investment subscriptions,
to deter the mass retail investor market from investing in such vehicles.


Foreign funds

If the foreign PE/VC fund is unlisted then to publicly distribute shares or units it will need to
satisfy the Sales Prospectus Act (Verkaufsprospektgesetzes). Generally speaking, the foreign
PE/VC fund will need to publish a prospectus which contains detailed information. The
supervisory authority will review this prospectus and authorise the fund for public
distribution. According to the supervisory authority, the foreign fund will need to satisfy the
same requirements as for equivalent German domiciled PE/VC structures.
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Alternative distribution channels

No specific private placement rules exist. However, the German Investment Act provides a
negative definition of what is not considered as public distribution and thus a framework
exists to privately place shares or units of collective schemes by undertaking marketing
activities that fall outside the definition of public distribution.
PE/VC funds and FoPE/VC funds are usually marketed through private placement. Private
Placement is also widely used for the distribution of HF and FoHF in Germany. Domestic RE
and FoRE funds are traditionally distributed to retail investors via public distribution.
However, some promoters choose private placement channels if investments are subject to
high minimum subscription amounts.
According to the supervisory authority, life-insurance wrappers on PE/VC funds and FoF are
not well known in Germany and therefore their regulatory treatment is currently not clear.
Domestic RE and FoRE funds as well as HF and FoHF are generally treated in the same
manner as UCITS funds. Hence, indirect investments of investors by means of acquiring a
life-insurance policy are permissible in the same way.
Retail distribution of certificates is not regulated under German investment fund regulation.
However, the rules of the German Securities Prospectus Act (which transports the Prospectus
Directive) need to be respected if certificates qualify as securities under this law.
For all funds discussed within the scope of this study, retail distribution under discretionary
portfolio management agreements is permitted and regulated under general rules (i.e. a
license is generally required).
Apart from the German Prospectus law, no regulations exist for the distribution of various
fund types as listed securities. In this context, it is important to note that units of domestic
PE/VC vehicles usually do not qualify as securities under the Sales Prospectus Act. Most
promoters of domestic RE funds have not initiated a listing of their funds’ units on regulated
markets since these funds can be distributed to retail investors in Germany similar to UCITS
funds.
Investment funds may only be listed at Deutsche Börse ETF segment (regulated market) if
registered for public distribution with the BaFin. However, for non-harmonised funds,
(irrespective of their domicile), i.e. HF, FoHF, closed end RE funds as well as PE funds and
PE fund of funds, listing is generally possible at Regulated Unofficial Market ("Freiverkehr",
e.g. Deutsche Fondsbörse Hamburg). Announcements required by the Stock Exchange do not
qualify as (prohibited) public distribution under the Investment Act.
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3.6.3 Taxation framework
Domestic retail investors investing into equivalent foreign and domestic non-harmonised
funds are taxed on a similar basis for both income and gains/losses on redemption of the
investment. As such, the tax treatment of domestic and foreign non-harmonised is not
materially different at the level of domestic retail investors and can be said to be neutral and
not a barrier or impediment to the retail distribution of such funds.
Please refer to the Appendix D for a more detailed analysis.
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3.7

Ireland

3.7.1 Market overview
Of the jurisdictions in scope, the Irish population and domestic investor base is relatively
small, however, the non-harmonised investment fund market is relatively large due to Ireland
being a long established and dominant European fund domicile for both harmonised and nonharmonised investment funds. Table 8 below provides a comparative analysis of the Irish
non-harmonised fund market; the type of funds authorised and their AuM for the 2007 and
2006 calendar years. The number of fund types authorised was not available.
Table 8 – Number, AuM and net sales (in EUR m) of non-UCITS funds by fund regime in
Ireland in 2007 and 2006
2007
Asset Class

No split available

2006

Fund regime
#

AuM

Net
sales

Retail Scheme
QIF
(Qualified Investor Scheme)

n.a.

28,752

n.a.

n.a.

31,841

n.a.

n.a.

107,378

n.a.

n.a.

92,064

n.a.

PIF (Professional Investor fund)

n.a.

21,894

n.a.

n.a.

21,545

n.a.

n.a.

158,024

n.a.

n.a.

145,450

n.a.

TOTAL

#

AuM

Net
sales

Source: IFIA

It is important to note that neither the Irish Funds Industry Association, (“IFIA”) nor the
Financial Regulator provides a split by asset class of the AuM and net sales but rather by the
legal structure of the vehicle established to offer specific investment policies or asset classes
and thus this makes the analysis more difficult than would otherwise be the case.
Nevertheless, regarding PE/VC funds, the value of portfolio at cost of Irish private equity
firms is estimated by EVCA (based on PEREP_Analytics) at EUR 1.2 billion as at the end of
2007 and EUR 1 billion for 2006.
For HF and FoHF, Hedgefund Intelligence published only limited amounts of information
using the EuroHedge Database. Table 9 provides an analysis of the Irish non-harmonised
funds, structured as HF and FoHF; the number of funds and AuM in 2007 and 2006.
Table 9 – Number and AuM (in EUR m) of HF and FoHF domiciled in Ireland in 2007
and 2006
By domicile of fund
Hedge funds
Funds of hedge funds
TOTAL

2007
#
108
144
252

AuM
25,664
12,634
38,298

2006
#
97
110
207

AuM
23,685
10,386
34,071

Source: EuroHedge Database
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3.7.2 Regulatory framework


Hedge funds and funds of hedge funds


Domestic funds

Specific laws and regulations form the framework that governs the creation, authorisation
and distribution of non-harmonised funds structured as HF and FoHF, including the Unit
Trust Act 1990, the Companies Act 1990 Part XIII, the Investment Limited Partnerships Act
1994, and the Investment Funds, Companies and Miscellaneous Provisions Act 2005. Under
these Acts the Central Bank and Financial Services Authority of Ireland ("the Bank") is
responsible for the authorisation and supervision of unit trusts, common contractual funds,
investment companies and investment limited partnerships and has the authority to impose
conditions regarding many aspects of their establishment and operation.
The functions of the Bank that are provided for in the legal and regulatory framework are to
be performed by the Irish Financial Services Regulatory Authority, ("the supervisory
authority"), pursuant to Section 33C (1) (a) of the Central Bank and Financial Services
Authority of Ireland Act 2003. Non-harmonised Funds domiciled and authorised in Ireland
must comply with the supervisory authority’s Non-UCITS notices in conjunction with the
requirements imposed by the above-mentioned framework.
A collective investment scheme (“CIS”) wishing to undertake a HF or FoHF investment
strategy will be established as either a Retail FoHF, a Professional Investor fund ("PIF") or a
Qualified Investor fund ("QIF"). Only the Retail FoHF may be publicly distributed. The PIF
and QIF may not be publicly distributed, (can only be distributed to qualified or sophisticated
investors). Regulations impose minimum subscription requirements in excess of those for the
purposes of defining retail investors for this study. PIF and QIF funds can employ the
generally observed characteristics of a HF (leverage, short selling, and use of derivatives).
FoHF can also be established as PIFs and QIFs.
The regulatory framework also permits a category of retail funds known as fund of
unregulated funds, (“FoUF”). The underlying funds invested into can be and often are HF. To
permit public (retail) distribution, the FoUF are subject to additional conditions (investment
restrictions, specific additional investor information disclosures, role of the manager,
custody) but, no minimum subscription requirements.


Foreign funds

While no specific law has been established to regulate the distribution of foreign HF or
FoHF, the supervisory authority has imposed requirements under Non-UCITS Notices, (“NU
19”), governing the process by which foreign promoter and the HF itself seeking to publicly
distribute must satisfy certain conditions and be approved by the Irish supervisory authority.
To be clear, foreign funds are not authorised by the Irish supervisory authority but must seek
and receive “approval” to distribute or market to retail investors, broadly through compliance
with the various provisions as listed within supervisory authority’s notices for Non-UCITS
Funds, in particular, NU19 & NU 9. Only a foreign HF that can satisfy the specific
requirements that are applicable to a domestic FoHF may undertake public distribution and
only after receiving a formal notification of approval from the supervisory authority.
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Moreover, a condition for approval to publicly distribute is that the following statement must
be included in a prominent position in each copy of the prospectus of the fund and in any
marketing material distributed in Ireland for the purposes of distribution: “While this CIS has
been approved to market its units to the public in Ireland by the Financial Regulator, the CIS
is not supervised or authorised in Ireland. It is incorporated/established in __________ and
is supervised by __________.” When a foreign fund has received approval from the
supervisory authority to publicly distribute in Ireland the name of the fund and the name and
address of the facilities agent will be placed on a list of schemes, (funds), marketed in
Ireland, which will be made available to the public on request. Please see Appendix C for
further details surrounding the approval process imposed on foreign funds seeking to publicly
distribute into Ireland.
Under the approval process, the supervisory authority will review the manager and custodial
functions and undertake an assessment of the foreign fund’s investment objectives, policies
and risk spreading provisions to determine its equivalency to a domestic fund and to ensure a
similar level of investor protection is guaranteed. In specific circumstances, it is not
uncommon for a foreign HF seeking to publicly distribute to be required to complete the
domestic fund authorisation documents and processes with a view to measuring the specific
differences between the domestic regulatory requirements and the foreign HF investment
objectives.
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Real Estate funds


Domestic funds

Specific laws and regulations form the framework governing the creation, authorisation and
distribution of non-harmonised funds structured as CIS RE funds. Please see above HF
section for these laws. RE funds may take the form of a retail fund, PIF or QIF. RE funds
must comply with specific investment restrictions, valuations, borrowing limits, and
demonstrate appropriate experience in property investment. The supervisory authority’s
Notices NU18 applies. No minimum subscription applies to a retail RE fund and the retail RE
fund may distribute publicly. RE funds established as a QIF or PIF may not be publicly
distributed and are subject to the minimum subscription limits applicable to these fund types.


Foreign funds

While no specific law has been established to regulate the distribution of foreign RE funds,
the supervisory authority has imposed requirements under Non-UCITS Notices, (“NU 19”),
governing the process by which a foreign promoter and the RE fund must satisfy certain
conditions and be approved by the Irish supervisory authority to enable public distribution.
Only a foreign RE fund that can satisfy the specific requirements applicable to a domestic
retail RE funds may undertake public distribution and only after approval notification from
the supervisory authority, as indicated above in the section for foreign HF.
The authorisation process for the foreign RE fund will be similar as for a domestic retail RE
fund. In specific circumstances, it is not uncommon for a foreign RE Fund seeking to
publicly distribute to be required to complete the domestic retail RE fund authorisation
documents and processes with a view to measuring the specific differences between the
domestic regulatory requirements and the foreign fund’s investment objectives.
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Private Equity and Venture Capital fund


Domestic funds

Specific laws and regulations form the framework that governing the creation, authorisation
and distribution of non-harmonised funds structured as a PE/VC fund, including the Unit
Trust Act 1990, the Companies Act 1990 Part XIII, the Investment Limited Partnerships Act
1994, and the Investment Funds, Companies and Miscellaneous Provisions Act 2005. Under
these Act the Bank is responsible for the authorisation and supervision of unit trusts,
common contractual funds, investment companies and investment limited partnerships and
has the power to impose conditions on them. The functions of the Bank that are provided for
in the Acts are to be performed by the Irish supervisory authority, pursuant to Section 33C
(1)(a) of the Central Bank and Financial Services Authority of Ireland Act 2003. NonUCITS Funds authorised in Ireland are obliged to comply with the supervisory authority’s
Non-UCITS notices in conjunction with the requirements imposed by the afore-mentioned
Acts.
A collective investment scheme (“CIS”) wishing to undertake PE/VC investment strategies
will be established as either a Retail fund, a PIF or a QIF. Only the Retail fund may be
publicly distributed, however all funds must impose an initial minimum subscription of EUR
12,500, therefore preventing distribution to retail investors as defined for this study. In
addition, PE/VC funds are subject to specific provisions, investment restrictions and risk
disclosures related to the nature of their underlying investments and as defined per the
provisions as specified in the supervisory authority’s Non-UCITS Notices, NU14.


Foreign funds

While no specific law has been established to regulate the distribution of foreign PE/VC
funds, the supervisory authority has imposed requirements under Non-UCITS Notices, (“NU
19”), governing the process by which a foreign promoter and the PE/VC fund must satisfy
certain conditions and be approved by the supervisory authority to enable public distribution.
Only a foreign PE/VC fund that can satisfy the specific requirements applicable to a domestic
retail PE/VC funds may undertake public distribution.
The authorisation process for the foreign PE/VC fund will be similar as for a domestic retail
PE/VC fund. In specific circumstances, it is not uncommon for a foreign PE/VC fund seeking
to publicly distribute to be required to complete the domestic retail PE/VC fund authorisation
documents and processes with a view to measuring the specific differences between the
domestic regulatory requirements and the foreign fund’s investment objectives.
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Alternative distribution channels

Domestic and foreign non-harmonised funds may be offered to retail investors on a
discretionary portfolio management basis. Although neither the regulatory framework nor the
supervisory authority defines the term “private placement”, Foreign CIS which are not
intended to be marketed to the public are exempt from authorisation by the supervisory
authority. However, as is the case for many jurisdictions, it is difficult to envisage coherent
and successful retail distribution of non-harmonised funds on a narrow and limited private
placement basis.
Non-harmonised funds can be also distributed through life-insurance unit-linked products and
certificates under the Prospectus Directive.

3.7.3 Taxation framework
In principle, DRI investing into equivalent foreign and domestic non-harmonised funds are
taxed on a similar basis for both for income and gains or losses upon redemption or disposal
of the investment. As such the tax treatment of domestic and foreign non-harmonised is not
materially different at the level of domestic retail investors and can be said to be neutral.
Please refer to Appendix D for a more detailed analysis.
However, for completeness we note that a less favourable tax treatment could apply to DRI
investing in a non-harmonised fund which is domiciled outside the EU/ OECD and with
which Ireland has no Double Tax Treaty in force (e.g. Cayman Islands, Bermuda).
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3.8

Italy

3.8.1 Market overview
The Italian non-harmonised investment fund market is substantially smaller than both the UK
and French markets. This is especially so within the private equity asset class of nonharmonised funds.
Table 10 below provides an analysis of the various Italian non-harmonised funds, their
respective AuM, the number of funds authorised and their net sales in 2007 and 2006.
Concerning the HF market, the multi-manager model dominates as FoHF represent
approximately 94% of the HF industry according to Hedgefund Intelligence.
Table 10 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle
in Italy in 2007 and 2006
2007
Asset Class
Real Estate
Private Equity
Hedge funds

Other

Legal Vehicle

2006

#

AuM

Net
sales

Fondi di Investimento Immobiliare
Closed-end structures
(Fondi Chiusi)

109

31,370

2,963

80

25,273

2,605

n.a.

16,142

777

n.a.

15,365

1,652

Fondi Speculativi

215

29,316

5,179

182

22,488

5,250

Fondi Riservati

22

2,198

-516

22

2,235

-1,488

Total HF/FoHF

237
24

31,514
9,969

4,663
2,429

204
9

24,723
4,933

3,762
1,848

370

88,995

10,832

293

70,294

9,867

Closed-end funds (Fondi Chiusi)

TOTAL

#

AuM

Net
sales

Source: Assogestioni, EVCA based on PEREP_Analytics
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3.8.2 Regulatory framework


Hedge funds and funds of hedge funds


Domestic funds

The legal and regulatory framework applicable to the creation, authorisation and distribution
of both HF and FoHF is the Ministerial Decree No. 228/1999 and Provvedimento della Banca
d’Italia 2005 Titolo V Cap. I Sez. 3. There are only two legal structures available to operate a
HF investment strategy. The above regulations provide detailed conditions that either an open
or closed ended collective investment scheme or the management company, (SGR”) must
satisfy in order to be authorised and approved for distribution, notwithstanding its very
limited nature. A HF and FoHF can not be publicly distributed as the number of investors is
limited to 200 with a minimum initial subscription of EUR 500,000. Therefore, effectively
retail distribution is blocked under present regulations on the basis of investor protection. The
supervisory authorities consider both HF and FoHF to carry the same risk profile.


Foreign funds

The legal and regulatory framework – Provvedimento della Banca d’Italia 2005 Titolo VI
Cap. V Sez. 3 Para. 2 applies to foreign HF or FoHF wishing to distribute in Italy. This
regime imposes on foreign funds the need to satisfy certain specific conditions only
applicable to Italian non-domiciled funds. These requirements are designed to ensure that the
foreign HF or FoHF meets the specific conditions applying to domestic structures. As for
domestic HF and FoHF, public distribution is not permitted and is in effect blocked anyway
due to the high minimum subscription amount and the limit on the number of investors.
Nonetheless, the foreign HF or FoHF must be authorised by the Bank of Italy before
commencing any form of distribution.
All foreign funds must be authorised by the relevant Authorities, meaning that the fund must
be verified as being in compliance with the applicable regulatory framework. At the end of
this verification procedure the supervisory authorities will issue a formal authorisation to the
fund. There is no distinction between authorization and approval. As for domestic funds, the
supervisory authorities consider both foreign HF and FoHF to carry the same risk profile.
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The formal authorization to the foreign non-harmonised fund is given by Banca d’Italia
(Bank of Italy) and Consob (Italian Supervisory Authority of Financial Markets) only if the
following requirements are satisfied:
1)

2)
3)
4)
5)

The foreign fund must have an operating pattern similar to that of equivalent domestic
funds (see Appendix C for further details surrounding the Italian authorisation process
for foreign non-harmonised funds – especially section (iii) & (v));
It is under regulatory supervision in its home country;
It offers its units/shares in its home country;
It provides, with regard to specifically identified information, disclosure of information
to the public and ensures that Italian shareholders can exercise their financial rights;
The fund manager has to satisfy eligibility requirements.

Please see Appendix C for further details regarding the authorisation process for foreign nonharmonised funds, including the application process, the documents to submit, the required
operating pattern and the information requirements towards investors.
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Real Estate funds


Domestic funds

The legal and regulatory framework applicable to the creation, authorisation and distribution
of a RE fund is the Ministerial Decree No. 228/1999 and Provvedimento della Banca d’Italia
2005 Titolo V Cap. I. These regulations permit only closed ended RE funds to be publicly
distributed, once authorised by the Bank of Italy and satisfying specific criteria regarding
their structure. Public distribution of closed-ended RE funds is also subject to the prospectus
of the fund disclosing certain information and being approved by the supervisory authority.
No minimum subscription amounts are imposed on RE funds.


Foreign funds

The legal and regulatory framework applicable to foreign closed-ended RE funds, (noting
open ended RE funds are not permitted for distribution), is Provvedimento della Banca
d’Italia 2005 Titolo VI Cap. V Sez. 3 Para. 2. A foreign RE fund must be authorised by the
supervisory authorities, (Bank of Italy and CONSOB), for public distribution and must
comply with various regulations similar to that which apply to domestic RE funds. In effect,
the foreign RE fund must have an operating pattern similar to that of domestic RE funds.
The foreign RE fund must be supervised by their home financial regulator, must offer units or
shares in its domestic market, and must provide specific information to investors, disclosed in
a prospectus. In addition, banking regulations impose further specific requirements on foreign
non-harmonised funds. For example, the Bank of Italy requires that the foreign fund submit a
report detailing the features of the RE fund, the business plan, categories of targeted
investors, the legal structure of the fund, prudential rules of the fund.
In addition this report shall provide information regarding the depositary in order to ensure
the same level of investors’ protection as foreseen by Italian legislation. The management
company of the RE fund must also satisfy various requirements. Compliance with all of the
above requirements may be challenging for some foreign funds. Presently, only one foreign
RE fund has been authorised for public distribution in Italy. This may be indicative of the
various regulatory requirements. Please see the above section under foreign funds regarding
the authorisation process with the supervisory authority and Appendix C.
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Private Equity and Venture Capital funds


Domestic funds

The legal and regulatory framework applicable to the creation, authorisation and distribution
of PE/VC funds is the Ministerial Decree No. 228/1999 and Provvedimento della Banca
d’Italia 2005 Titolo V Cap. I. if the fund is reserved for Qualified Investors and the Law
relating to Fondi Mobiliari Chiusi for closed end funds. In principle PE/VC funds may be
publicly distributed once authorised by the supervisory authorities. However, please note that
the current market practice is that PE/VC funds are almost exclusively offered to Qualified
Investors rather than the full public distribution.


Foreign funds

The legal and regulatory framework applicable to foreign PE/VC funds is Provvedimento
della Banca d’Italia 2005 Titolo VI Cap. V Sez. 3 Para. 2. A foreign PE/VC fund must be in
full compliance with the requirements laid down in this regulatory framework and authorised
by the supervisory authorities, (Bank of Italy and CONSOB), to enable public distribution.
Similar to the requirements indicated above in the “foreign funds” section under RE funds, in
effect, the foreign PE/VC fund must have an operating pattern similar to that of domestic
PE/VC funds.
However, without the existence of equivalent domestic funds, it would be difficult for foreign
PE/VC funds to receive authorisation for public distribution and instead may be restricted to
distribution towards institutional or qualified investors only.
Please see Appendix C for further details regarding the authorisation process with the
supervisory authority.
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Alternative distribution channels

With the exception of the difficulty to distribute HF and FoHF to retail investors (due to the
EUR 500,000 minimum subscription requirement), any other non-harmonised fund (domestic
and foreign) may be distributed on a private placement basis, through certificates under the
Prospectus Directive and under Discretionary Portfolio Management.
Non-harmonised funds are permitted to be wrapped into unit-linked insurance policies if they
are domestic funds distributed in Italy or foreign funds that can be distributed in Italy after
having received authorisation from the CONSOB.
The investment of the unit-linked product in non-harmonised funds must be less than 30% of
the total assets, with a limit of 10% for each non-harmonised fund. For speculative funds
(HF, FoHF, PE), only an indirect and limited investment through another fund is possible for
the unit-linked product.
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3.8.3 Taxation framework
Both domestic and foreign non-harmonised funds provide certain tax advantages to retail
investors at different stages of the investment cycle. Whether the advantages of domestic
funds over foreign or vice versa are beneficial overall will depend on the specific
characteristics of both the fund and the investors own tax position. However, on a case-bycase basis it is not possible to be definitive.
Nevertheless, the tax advantages provided by foreign funds over domestic funds may be one
of the reasons for the growing strength of the foreign funds against the contraction of the
domestic Italian fund market over recent years.
Although individuals are only taxed upon distributions made by foreign funds, as against on a
deemed basis for domestic funds, (except for the domestic real estate funds), and thus foreign
funds would seem to have a significant advantage, the tax rates remain higher for foreign
funds, thus diluting that advantage once income is paid out. The income from foreign funds is
indeed subject to a progressive rate from 23% to 43% while income from domestic funds is
subject to a 12.5% substitutive tax.
Moreover, foreign RE funds are subject to a 27% withholding tax on income paid while the
domestic RE funds are subject to a 12.5% only However, as a general rule, the
disposal/redemption of shares/units of a foreign fund is treated in exactly the same way as a
for a domestic one and is subject to a 12.5% substitutive tax. No major difference in the
taxation seems to exist for the distribution through wrappers.
Please refer to Appendix D for a more detailed analysis.
Neutral
With respect to the disposal of units held in a non-harmonised fund, the part of income
qualified as capital gains is subject to a 12.5% substitutive tax, without a differentiation in
between units held in a foreign or in a domestic fund.
In favour of domestic funds
For foreign non-harmonised fund, the proceeds paid to the investor are subject to the
progressive tax rates (23% - 43%) whereas proceeds relating to domestic non-harmonised
funds are only subject to a 12.5% substitutive tax. The proceeds paid to the investor in
relation to the foreign RE funds are subject a definitive 27% WHT instead of the definitive
12.5% WHT levied on the proceeds paid in relation to the domestic RE funds.
In favour of foreign funds
For the foreign non-harmonised funds, the taxation occurs at the investor level (at payment),
whereas for domestic non-UCITS funds the taxation happens at the fund level (i.e. on the
appreciation of the fund’s NAV). Hence, as a general conclusion, a number of substantial
differences could be observed i.e. higher tax rates and the compliance of tax burden by the
investor, which may be considered as creating an impediment to the distribution of foreign
non-UCITS funds in Italy.
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3.9

Luxembourg

3.9.1 Market overview
Similar to Ireland, with a very small population and local investor base, the size of the nonharmonised fund market in Luxembourg is due to it being a centre for fund domiciliation
together with a large private banking industry. Table 11 below provides an analysis of the
various Luxembourg non-harmonised funds, their respective AuM and number of funds
authorised in 2007 and 2006.
Table 11 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle
in Luxembourg in 2007 and 2006
2007
Asset Class

Legal Vehicle

2006

#

AuM

Net
sales

OPC Part 2
(SICAV, SICAF ou FCP)

21

7,315

n.a.

19

4,750

n.a.

SIF

83

8,131

n.a.

45

3,307

n.a.

Total Real Estate
OPC Part 2
(SICAV, SICAF ou FCP)

104

15,446

n.a.

64

8,057

n.a.

35

3,119

n.a.

31

3,068

n.a.

SIF

33

1,993

n.a.

17

1,097

n.a.

SICAR

182

17,372

n.a.

115

11,146

n.a.

Total Private Equity

250

22,484

n.a.

163

15,311

n.a.

Hedge funds

OPC Part 2, SIF
(SICAV, SICAF or FCP)

261

123,011

n.a.

257

104,464

n.a.

Other

OPC Part 2, SIF
(SICAV, SICAF or FCP)

850

274,597

n.a.

448

204,643

n.a.

1,465

435,538

n.a.

932

332,475

n.a.

Real Estate

Private Equity

TOTAL

#

AuM

Net
sales

Sources: CSSF, ALFI
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3.9.2 Regulatory framework


Hedge funds and funds of hedge funds


Domestic funds

The Luxembourg law contains a specific framework applicable to the creation, authorisation
and distribution of HF and FoHF. The Law of December 20, 2002 or the Law of February
2007, provides the legislative framework, supported by circulars issued by the supervisory
authority. The mentioned regulatory framework, define the legal structures that may offer
such funds and also contain specific provisions regarding investor protection, investor
communications, investment restrictions, distribution and general rules regarding the
functioning and operation of such funds.
The public distribution of HF and FoHF structures to retail investors is permitted, provided
they have been created under the regime of the Law of 200217. For HF and FoHF established
under the Law of 2002 public distribution is not subject to any specific minimum subscription
amount. However, HF or FoHF established under the Law of February 2007, (Specialised
investment funds), may not be publicly distributed as the regulations contain restrictions on
the investors that are permitted to subscribe and these restrictions are over and above the
definition of a “retail” investor for the purposes of this study.


Foreign funds

The Law of December 20, 2002 contains specific Articles that specify the requirements for
foreign funds wishing to publicly distribute in Luxembourg. The foreign HF or FoHF would
need to be structured in a way similar as if it was a fund established and domiciled in
Luxembourg. The key requirement is that the foreign HF or FoHF must be authorised by the
supervisory authority before it commences public distribution. These Articles contain18 a host
of specific regulatory criteria to be satisfied and are as follows:
-

-

The fund is submitted to the supervision of the home country regulator;
A paying agent in Luxembourg is appointed;
The Luxembourg regulator must be satisfied that dissemination of key information for
investors in Luxembourg is effective, that the depositary bank and the directors of the
foreign HF and FoHF are of good repute, with a sound experience in the type of
investments of the funds;
The fund documentation has been approved by the Luxembourg regulator;
The fund is broadly in line with regulatory requirements applicable to similar domestic
funds, (note “broadly in line” and not exactly the same).

As with domestic funds under the Law of 2002, there is no minimum subscription amount of
investment for a HF or FoHF.

17

They may also be set up under a Specialized Investment funds (« SIF »), but in that case they are not destined
to retail investors due to the high minimum subscription amount required for investors in such vehicles
(EUR125,000)
18
Art. 59, 76 and 93 of the law of 20 December 2002 on Undertaking for Collective Investment.
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Real Estate funds


Domestic funds

The Luxembourg law contains a specific framework applicable to the creation, authorisation
and distribution of RE funds. The Law of December 20, 2002 or the Law of February 2007,
provides the legislative framework, supported by circulars issued by the supervisory
authority. The regulatory framework applicable to RE funds is broadly similar to the regime
applicable to HF and FoHF. If the RE fund is established under the Law of 200219 such a
fund may be publicly distributed with no initial minimum subscription amount imposed.
However, RE funds established under the Law of February 2007, (Specialised investment
funds), may not be publicly distributed as the regulations contain restrictions on the investors
that are permitted to subscribe and these restrictions are over and above the definition of a
“retail” investor for the purposes of this study.


Foreign funds

Law of 20 December 2002 contains specific Articles that specify the requirements for foreign
funds wishing to publicly distribute in Luxembourg. The foreign RE fund would need to be
structured in a way similar as if it was a fund established and domiciled in Luxembourg. The
key requirement is that the foreign RE fund must be authorised by the supervisory authority
before it commences public distribution. See the above “Foreign funds” section for Hedge
funds for the details of the specific requirements. Generally, a foreign RE fund wishing to
publicly market needs to have a form, structure and product features, especially in terms of
investments policy and restrictions, broadly compliant with the legal framework applicable to
domestic RE funds.

19

They may also be set up under a Specialized Investment funds (« SIF ») or as a SICAR, but in that case they
are not destined to retail investors due to the high minimum subscription amount required for investors in such
vehicles. (EUR 125,000)
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Private Equity and Venture Capital funds


Domestic funds

The Luxembourg law contains a specific framework applicable to the creation, authorisation
and distribution of PE/VC funds. The Law of December 20, 2002 or the Law of February
2007 provides the legislative framework, supported by circulars issued by the supervisory
authority. The regulatory framework applicable to PE/VC funds is broadly similar to the
regime applicable to HF, FoHF and RE funds. If the PE/VC fund is established under the
Law of 200220 such a fund may be publicly distributed. However, the regulations applicable
to the distribution of PE/VC funds appear to be slightly more restrictive than for other nonharmonised funds mentioned above. PE/ VC funds established under the Law of 2002 have a
minimum subscription amount of EUR 12,395 and so may slightly limit mass retail
distribution21. In all other aspects, PE/VC funds are subject to the same regulatory framework
applicable to HF, FoHF and RE funds.


Foreign funds

Law of December 20, 2002 contains specific Articles that specify the requirements for
foreign funds wishing to publicly distribute in Luxembourg. The foreign PE/VC fund would
need to be structured in a way similar as if it was a fund established and domiciled in
Luxembourg. The key requirement is that the foreign PE/VC fund must be authorised by the
supervisory authority before it may commence public distribution. See the above “Foreign
funds” section for HF for the details of the specific requirements. Generally, a foreign PE/VC
fund wishing to publicly market needs to have a form, structure and product features,
especially in terms of investments policy and restrictions, broadly compliant with the legal
framework applicable to domestic PE/VC funds. As for domestic PE/VC funds, the
regulations also impose a minimum subscription amount of EUR 12,395 on a foreign PE/VC
fund.

20

They may also be set up under a Specialized Investment funds (« SIF ») or as a SICAR, but in that case they
are not destined to retail investors due to the high minimum subscription amount required for investors in such
vehicles. (EUR 125,000)
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Alternative channels of distribution

Both domestic and foreign Alternative funds may be offered to retail investors either directly
on a private placement basis or via discretionary portfolio management, or indirectly via bond
wrappers. Moreover, such Alternative funds may also be offered through a life-insurance
wrapper provided that (i) they are structured as funds of funds, (ii) they are domiciled in the
European Economic Area and (iii) certain investment restrictions and eligible assets criteria
are complied with.
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3.9.3 Taxation framework
Tax treatment of a Luxembourg DRI investing in a domestic SICAV/F or FCP legal structure
used for a non-harmonised fund is comparable to the taxation of investments into equivalent
foreign funds domiciled within the EU. Interest derived from investments into transparent
funds receives the same tax treatment as if the DRI had invested directly. Foreign non-UCITS
funds are eligible for investments into commonly used wrappers (life-insurance; fiduciary
contracts).
In principle, foreign funds cannot benefit from the Luxembourg double tax treaties, (“DTT”),
subject to minor exceptions due to residence-based entitlement to DTT benefits.
As to the absence of transfer of local or foreign tax credits for non-transparent funds,
although unlikely, it may be evaluated as a less favourable treatment, suffered foreign tax
being higher than the equivalent domestic.
Please refer to Appendix D for a more detailed analysis.
Overall, the tax treatment of foreign and domestic non-harmonised funds in Luxembourg is
neutral as no material tax discrepancies are noted meaning that the tax framework does not
impede or act as a barrier to the retail distribution of non-harmonised funds.
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3.10

Poland

3.10.1 Market overview
Poland is the second smallest of the non-harmonised investment fund markets within the
selected jurisdictions. Whilst its population base is relatively large compared to that of other
jurisdictions in scope, the potential investor base for non-harmonised funds is smaller and the
investment fund industry is generally less mature and developed than the other jurisdictions
in scope. Table 12 below provides an analysis of the various Polish non-harmonised funds,
their respective AuM, the number of funds authorised and their net sales in 2007 and 2006.
Table 12 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle
in Poland in 2007 and 2006
2007
Asset Class

Legal Vehicle
#

AuM

2006
Net
sales

#

AuM

Net
sales

Real Estate

Closed-end investment fund

8

454

36

7

302

96

Private Equity

Closed-end investment fund

-

1,705

476

-

1,229

154

Hedge funds

Closed-end investment fund

13

473

265

8

158

84

136

7,262

2,272

103

4,545

2,068

157

9,894

3,049

118

6,234

2,402

- Closed-end investment fund
Other

- Funds of funds or specialized
open-ended investment funds

TOTAL
Sources: Analizy Online, EVCA based on PEREP_Analytics
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3.10.2 Regulatory framework
Concerning HF and FoHF, according to the source, Analizy Online, there are six (6) FoHF
domiciled in Poland. The remainder represent seven (7) funds which have investment policies
similar to a typical HF asset class.


General legal framework

Investment funds in Poland are regulated by the Act on investment funds of May 27, 2004
(“the Act”). According to this regulation, all funds which are set-up or distributed in Poland
should be classified as open-ended, specialised open-ended or closed-end funds. The Act
defines requirements for set-up and distribution of these funds as well as investment
restrictions, but it does neither specifically mention any of the non-harmonised funds nor
foreign investment funds.
Non-harmonised funds are not specifically named and defined in the Act. However, it is
possible to set-up and to distribute them in Poland with some limitations which are discussed
specifically in our report.
Open-ended funds usually meet the requirements for harmonised funds (e.g. due to
investment restrictions). Hence, non-harmonised funds are set-up and distributed as closedend funds or specialised open-ended funds. Specialised open-ended funds may apply the
same investment restrictions defined for closed-end funds (which are more liberal than for
open-ended funds) if their statute requires minimum EUR 40,000 subscription payment from
retail investors (among others).
Hence, except for some non-harmonised funds that are not defined by the Act (e.g. hedge
funds or private equity funds) there are hardly any barriers on setting up or distributing
domestic non-harmonised funds in Poland.
The Act only defines the distribution requirements for UCITS funds (the requirements are
actually descriptions on how the notification should be made). Hence, the distribution of
foreign non-harmonised funds is made with the use of alternative channels (e.g. under
Prospectus Directive, as listed securities, private placements or they are embedded in lifeinsurance wrappers or offered as part of portfolio management). Alternatively, foreign
investors may apply for setting-up the fund in Poland under the same regulations as for
domestic investors. The domestic funds may only be set up by a management company which
is registered in Poland and which has the licence from the regulator (KNF).
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Hedge funds and funds of hedge funds


Domestic funds

The legal and regulatory framework applicable to the creation, authorisation and distribution
of investment funds is the Investment Funds Act of May 28, 2004 (“the Act”). Under this
regulatory framework funds which are established or distributed in Poland are classified as
open ended, specialised open ended or closed end funds. The Act defines requirements for the
establishment, including investment restrictions and distribution for the permitted legal
structures that can be used to establish a HF or FoHF. However, the Act does not specifically
recognise and define neither HF nor FoHF structures. Nevertheless, it is possible to establish
and distribute HF and FoHF, subject to various requirements and restrictions.
Due to investment restrictions applying to open-end investment funds, HF and FoHF are
usually established as closed-end funds or that allow for more relaxed investment restriction
suited to HF or FoHF investment objectives. HF or FoHF established as specialized open end
funds are required to impose a minimum subscription investment of EUR 40,000. Thus,
public distribution at the retail level is mitigated by this regulatory restriction. Closed-end HF
and FoHF can be publicly distributed without any minimum subscription amount. However,
the market practice is that such funds are generally restricted to a limited number of investors.


Foreign funds

The legal and regulatory framework applicable to the authorisation and distribution of foreign
HF and FoHF is the Act indicated above. However, the Act does not define and provide for
neither a specific authorisation process nor the distribution requirements for a foreign HF and
FoHF. As a result the process to authorise a foreign HF or FoHF for distribution would
proceed very much on a case by case basis at the discretion of the supervisory authority and
subject to the specific legal structure and features of the HF, including its investment policy,
and target investors. Presently, no foreign HF or FoHF have been authorised by the
supervisory authority for direct public distribution in Poland.
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Real Estate funds


Domestic funds

The legal and regulatory framework applicable to the creation, authorisation and distribution
of RE funds is the Act mentioned above in the hedge fund section. Under this framework any
RE funds which are established or distributed in Poland are also established as a closed end
funds or specialized open end funds. The Act defines requirements for the establishment,
including investment restrictions and distribution for the abovementioned legal structures that
can be established as RE funds. However, the Act does not specifically recognise and define
RE structures. Nevertheless, it is possible to establish and distribute RE funds subject to
various requirements and limitations regarding diversification and concentration. Once so
authorised by the supervisory authority they can be publicly distributed. Moreover, because
RE funds can be established as closed end funds they can be publicly distributed without any
minimum subscription requirement.


Foreign funds

The legal and regulatory framework applicable to the authorisation and distribution of a
foreign RE fund is the Act, as indicated above. However, the Act does not define, nor provide
for a specific authorisation process and the distribution requirements for a foreign RE fund.
As a result the process to authorise a foreign RE for distribution would proceed very much on
a case-by-case basis at the discretion of the supervisory authority and subject to the specific
legal structure and features of the RE, including its investment policy, diversification and
concentration limits and the target investors. Presently, no foreign RE have been authorised
by the supervisory authority for direct public distribution in Poland.
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Private Equity and Venture Capital funds


Domestic funds

The legal and regulatory framework applicable to the creation, authorisation and distribution
of either PE/VC funds is the Act mentioned above. However, the Act does not specifically
recognise and define PE/VC structures. Nevertheless, should a permitted legal structure,
(either a specialised open-end fund or closed-end fund), be established with such investment
policies, then the Act provides a framework which VC or PE funds could be established or
distributed in Poland. Moreover, some PE/VC funds have also been established and
authorised under the Law on National Investment Funds.
In 1995 as part of a mass privatisation programme in Poland, some 15 funds were set up
under the Law on National Investment Funds. Today 14 of these funds still operate and are
distributed although this number is expected to decrease due to an inability to create new
funds under this law and a generally lack of interest and subscriptions. These funds are public
companies listed on the Warsaw Stock Exchange. Most PE/VC structures are established
under the commercial code law as joint stock or limited liability companies. These companies
may not use the term “investment fund” in their name (although they may use the word
‘fund’ on which there are no restrictions).


Foreign funds

The legal and regulatory framework applicable to the authorisation and distribution of a
foreign PE/VC fund is the Act, as indicated above. However, the Act does not define and nor
provide for a specific authorisation process and the distribution requirements for a foreign
VC or PE fund. As a result the process to authorise a foreign PE/VC fund for distribution
would proceed very much on a case by case basis at the discretion of the supervisory
authority and subject to the specific legal structure and features of the foreign PE/VC fund.
Presently, no foreign PE/VC funds have been authorised by the supervisory authority for
direct distribution in Poland.
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Alternative distribution channels

The indirect distribution of domestic and foreign non-harmonised funds is possible through
all kinds of alternative distribution channels (i.e. certificates discretionary portfolio
management, private placements, life-insurance wrappers, listings, etc).
Private placement rules are not defined in the existing regulatory framework. However, in
practice all kinds of instruments may be offered on such a basis.
The Act on Insurance Activity permits insurance companies to distribute unit-linked life
policies. This Act states that there are no investment restrictions for unit-linked insurance if
the risk is borne by the insured person. Insurance companies are therefore allowed to
distribute non-harmonised funds through unit-linked insurance policies. In practice, however,
the proportion of non-harmonised funds distributed by Polish life-insurance companies via
unit-linked policies is small (but fast growing) and is mainly focused on guaranteed funds.
Foreign closed-end funds which issue certificates/shares may be distributed in Poland under
Prospectus Directive (common European passport) with all the exemptions under this
Directive (e.g. for qualified investors etc.). They could also apply for listing under the
Prospectus Directive in Poland (if not listed in any of the EU countries) under local
regulations.
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3.10.3 Taxation framework
The Polish taxation framework may, subject to the specific tax position of the retail investor,
act as an impediment to the distribution of foreign non-harmonised funds. Retail investors in
domestic funds receive a more favourable tax treatment than if investing into an equivalent
foreign fund.
Moreover, foreign funds may be treated as tax transparent while it appears that all Polish
domestic funds are opaque without any exception, which could act as a barrier due to the
bringing forward of taxation through tax transparency of the fund.
There is a differentiation in favour of domestic funds as to the distribution through
“wrappers”.
Please refer to Appendix D for a more detailed analysis.
In favour of domestic funds
-

Foreign funds seem not to be allowed to offer individual pension funds in Poland;
Income from domestic funds would be subject to 19% withholding tax, whereas income
from foreign funds would be subject to 19 to 40% progressive tax;
Purchase of participation rights in foreign funds may be subject to the civil law
activities tax in Poland under certain conditions.
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3.11

Spain

3.11.1 Market overview
Table 13 below provides an analysis of the Spanish non-harmonised market based on the type
of funds and number authorised, their AuM and net sales for 2007 and 2006. The Spanish
non-harmonised fund market is relatively small compared to the other jurisdictions in scope
given its population, likely investor base and general sophistication of the investment
management industry. RE and PE/VC funds dominate the share AuM, with very few assets in
the HF and FoHF asset classes, notwithstanding that the number of vehicles authorised in this
class are more numerous than the other two non-harmonised fund asset classes.
Table 13 – Number, AuM and net sales (in EUR m) of non-UCITS funds by legal vehicle
in Spain in 2007 and 2006
2007
Asset Class

Legal Vehicle
#

Real Estate

Private Equity

Hedge funds

AuM

2006
Net
sales

#

AuM

Net
sales

Sociedades de Inversión
Inmobiliaria

8

513

n.a.

8

456

n.a.

Fondos de Inversión Inmobiliaria

9

8,611

-423

9

8,432

1,500

Total Real Estate

17

9,124

-423

17

8,888

1,500

Venture Capital Companies

n.a.

10,886

1,538

n.a.

9,347

1,470

Fondos de Inversión Libre / IIC de
Inversion libre

11

199

189

n.a.

n.a.

n.a.

Fondos de Fondos de Inversión
Libre / IIC de IIC de inversion libre

22

619

350

n.a.

n.a.

n.a.

Total HF/FoHF

33

818

539

n.a.

n.a.

n.a.

50

20,828

1,654

17

18,235

2,970

Venture Capital funds

TOTAL

Sources: Inverco, EVCA based on PEREP_Analytics
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3.11.2 Regulatory framework


Domestic funds

There is an extensive and well defined legal and regulatory framework governing the
creation, authorisation, operation and distribution of HF and FoHF in Spain. Royal Decree
1309/2005 establishing Law 35/2003 as amended by Royal Decree 362/2007, Circular
1/2006, and Ministerial Order 1199/2006, provides the regulatory framework. Domestic HF
may not be publicly distributed but only to qualified investors as defined in the Prospectus
Directive. For HF there is a minimum initial subscription requirement of EUR 50,000.
In contrast FoHF are considered as acceptable investments for retail investors and have no
minimum subscription requirements imposed but they must nonetheless comply with specific
investments restrictions and operating requirements. Moreover, investors must sign a pretrade consent letter evidencing that they are aware of the investment policy and risks
associated with the FoHF investment they make. It is current market practice (no legal
conditions) to impose low subscription amounts. Spanish HF and FoHF created using
permitted legal structures, (see above), are subject to a standard authorisation procedure
under the regulatory framework prior to distribution.


Foreign funds

There is a well defined legal and regulatory framework governing the distribution of foreign
HF and FoHF in Spain. Article 15.2 of Law 35/2003, as amended by Royal Decree 362/2007
and Article 19.2 of Royal Decree 1309/2005, provides this regulatory framework and states
that “The distribution of foreign non-UCITS in Spain is subject to the following
requirements: Spanish Law must regulate the same category of non-UCITS (in other words
the foreign non-UCITS should be equivalent to a category regulated under Spanish Law)”.
For a foreign HF or FoHF to be publicly marketed in Spain, the fund should obtain a prior
regulatory “authorisation”. This is not a “notification” (such applies in case of a UCITS
product) nor is it regulatory “approval”, as approval applies to domestic non-UCITS. The
regulations require that the foreign HF or FoHF must be the same category of HF or FoHF is
regulated under Spanish law to be authorised by the Spanish supervisory authority before it
may commence distribution. Authorisation may be denied where the home country
supervisory authority of the foreign fund does not provide the equivalent Spanish fund with
the same treatment in its home Country. Thus, the regulations require comparability broadly
to ensure that foreign funds are subject to home domicile regulatory supervision that will
ensure Spanish investors receive the same level of investor protection provided for by
Spanish regulations on domestic HF and FoHF.
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Moreover, the foreign HF and FoHF must be able to satisfy a number of specific conditions
on the establishment of Spanish HF and FoHF; for example rules on diversification and
specific investor disclosures and documentation. The conditions imposed on domestic HF and
FoHF may make it difficult for some foreign HF and FoHF to comply with and thus receive
authorisation and distribute.
Nevertheless, a foreign HF or FoHF is not required to satisfy additional conditions or
requirements over and above those applying to domestic funds. However, presently no
foreign HF or FoHF been authorised for distribution in Spain and thus the practical
application of the regulatory framework governing foreign HF and FoHF has not been tested.
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Real Estate funds


Domestic funds

There is an extensive and well-defined legal and regulatory framework governing the
creation, authorisation, operation and distribution of RE funds. Royal Decree 1309/2005
establishing Law 35/2003, Circular 4/1994, and Ministerial Order of September 1993,
provides the regulatory framework. RE funds created using one of the two permitted legal
structures, must comply with very specific investment restrictions, concentration and
diversification limits and liquidity rules contained in the abovementioned circular in order to
be authorised by the supervisory authority. Once authorised a RE fund may be publicly
distributed. There are no regulatory minimum initial subscriptions requirements, although the
market is free to choose whether to impose such limits based on commercial reasons.


Foreign funds

There is a well-defined legal and regulatory framework governing the distribution of foreign
RE funds in Spain. Article 15.2 of Law 35/2003 as amended by Royal Decree 362/2007 and
Article 19.2 of Royal Decree 1309/2005 provides the regulatory framework. As outlined in
the HF/FoHF section above, these regulations require that a foreign RE fund must be
authorised by the Spanish supervisory authority before it may commence distribution.
Authorisation is granted provided that the same category of RE funds is regulated under
Spanish law. The regulations pertaining to foreign RE funds requires comparability to ensure
that foreign RE funds are subject to home domicile regulatory supervision that will ensure
Spanish investors receive the same level of investor protection provided for by Spanish
regulations on domestic RE funds.
The foreign RE fund must be able to satisfy a number of specific conditions on the
establishment of Spanish RE funds for example rules on diversification, minimum investment
in real estate properties, maximum investment in single properties, (no more than 35% of the
total assets) and specific investor disclosures and documentation. Nevertheless, as mentioned
above for HF, a foreign RE is not required to satisfy any additional conditions or
requirements over and above those applying to domestic RE funds.
Presently, the supervisory authority has granted authorisation for distribution to six (6)
foreign RE funds. In comparison, at the end of 2007 some 17 domestic RE funds had been
authorised for distribution. However, it is interesting to note that in authorising the foreign
RE funds, the supervisory authority imposed the following restrictions on public distribution
which in effect blocks public distribution:
-

No public advertising of the fund is permitted;
Offering limited to institutional investors only and to discretionary portfolio
management clients provided that the minimum subscription amount is EUR 150,253
(with possible aggregation of orders from different clients)
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Private Equity and Venture Capital funds


Domestic funds

The regulatory framework governing venture capital products consists of Law 25/2005,
Circular 4/1994 and Circular 5/2000. Venture capital products are not regulated as nonharmonised investment funds but are considered as financial institutions. Private Equity
products are unregulated although, depending on the specific commercial features of the PE
arrangements, they may fall within the abovementioned VC regulatory framework and for the
purposes of this analysis we assume this to be the case. There are two legal structures
available in which to offer investors a VC investment strategy, venture capital company or
funds of VC funds.
The domestic VC and PE products can not be publicly distributed, only via private placement
with a maximum of 20 investors and a minimum investment of EUR 500,000. Regarding
private placement distribution, the general rules applicable to the offering of securities apply.


Foreign funds

The regulatory framework governing Venture Capital product creation mentioned above do
not apply to foreign VC or PE funds (products) wishing to distribute in Spain. There is no
specific regulation or framework for the distribution of foreign PE/VC funds. However, the
general law applicable to the offering of securities would apply in the case of foreign PE/VC
fund distribution in Spain provided that the legal structure and form of the foreign fund is
such that the shares or units fall within the Spanish definition of security. In this case, the
above-mentioned restriction on distribution, maximum investors and minimum subscription
should apply.
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Alternative distribution channels

Spanish HF, FoHF and RE funds can not benefit from any regulatory private placement
regime. Private placement is only permitted for foreign funds when the fund is closed-end.
No private placement is permitted for any open-ended funds.
Only domestic RE and HF may be distributed through life-insurance wrappers. Both
domestic and foreign non-harmonised funds may be distributed as an underlying investment
of certificates. However, the offering of certificates should comply with the regulatory
conditions prescribed by the Prospectus Directive for offering of securities.
Discretionary portfolio management is also an alternative way of having non-harmonised
funds in investors’ portfolios.
Domestic and foreign funds cannot be distributed in Spain as listed securities as fund
distribution is subject to the regulatory regime applicable to undertakings for collective
investments while marketing through listing is subject to the Spanish legislation on public
offering.
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3.11.3 Taxation framework
No substantial taxation barriers to the retailisation of foreign funds in Spain could be
detected, provided that the foreign funds are treated as being tax transparent. Some minor
differences exist as to tax treatment relating to the foreign WHT credits by investors in
domestic funds.
Please refer to Appendix D for more detailed analysis.
Neutral
-

The tax treatment applicable to DRI investing in domestic PE/VC funds and foreign
PE/VC funds that are not transparent for tax purposes are the same.

In favour of domestic funds: for foreign funds different from domestic PE/VC there may be
some potential tax disadvantages although they are difficult to accurately quantify and may
be immaterial.



94

3.12

United Kingdom

3.12.1 Market overview
Table 14 below provides an analysis of the non-harmonised investment fund market in the
UK based on fund type, legal structure, their AuM and net sales in 2007 and 2006. The UK is
a mature investment fund market and the non-harmonised fund segment is relatively large
within the group of selected jurisdictions.
Table 14 – Non Number, AuM and net sales (in EUR m) of non-UCITS funds by legal
vehicle/fund regime in the UK in 2007 and 2006
2007
Asset Class

Real Estate

Legal Vehicle / Fund Regime

2006

#

AuM

Net
sales

#

AuM

Net
sales

NURS Unit Trust Property funds

n.a.

14,754

1,437

n.a.

16,768

4,469

NURS OEIC Property funds

n.a.

529

471

0

0

0

QIS Property funds

0

0

0

0

0

0

Total Real Estate

n.a.

15,283

1,908

n.a.

16,768

4,469

Venture Capital Trust

n.a.

110,212

22,197

n.a.

88,015

21,106

Limited Partnership L.P.

n.a.

n.a.

n.a.

n.a.

n.a.

n.a.

Other QIS Unit Trusts and OEIC
funds

n.a.

6,412

790

n.a.

5,238

633

Limited Partnership L.P.
Private Equity
Hedge funds

Other

Limited Liability Partnerships

Other NURS Unit Trusts and
OEIC funds

n.a.

6,218

1,829

n.a.

4,499

941

Total Other

n.a.

12,630

2,619

n.a.

9,737

1,574

n.a

138,125

26,724

n.a.

114,520

27,149

TOTAL

Sources: IMA, EVCA based on PEREP_Analytics and EPRA for UK Real Estate Investment Trust

According to the London Stock Exchange, as at the end of 2007, there were 117 VCT
vehicles with a market capitalization of EUR 2.9 billion, (104 with a EUR 3 billion market
capitalization at the end of 2006). (Please refer to part 4.4 of the report concerning listing for
more detailed information based on PricewaterhouseCoopers Survey). Fund managers are
frequently establishing such non-harmonised vehicles under this structure principally for
local tax driven advantages over other fund structures.
In relation to HF and FoHF, according to Hedgefund Intelligence, while there are significant
numbers of HF domiciled in Ireland, Luxembourg or France, the big anomaly is the UK
market, which although is easily the largest location by for the management of HF within
Europe, but has relatively very few local funds domiciled to support this asset class. For
example, Hedgefund Intelligence reports only two (2) HF and three (3) FoHF domiciled in
the UK for a total AuM of EUR 442 million as at the end of 2007.



95

3.12.2 Regulatory framework
There is a legal and regulatory framework in the UK governing the creation, authorisation,
operation and distribution of investment funds. The law for all authorised and unauthorised
funds is the Financial Services and Markets Act 2000 (“the Act”). The Act is supported in its
operation by other legislation and enables the supervisory authority to issue regulation and
conduct of business rules that funds must comply with.
Only authorised funds can be publicly distributed to retail investors in the UK. Broadly, there
are three types of funds, (referred to as “schemes”), that could satisfy this criteria. UCITS,
non-UCITS retail schemes (“NURS”) and “recognised” schemes from outside the UK.
Unregulated schemes can only be distributed to investors who are sufficiently knowledgeable
or have prior experience of purchasing such investments, as per the exemptions available
under the Financial Services and Markets Act 2000 (Financial Promotion) Order 2005 (the
“Financial Promotion Order”).
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Hedge funds and funds of hedge funds


Domestic funds

Domestic HF and FoHF can be publicly distributed to retail investors providing they can be
classified as NURS. In practice, the limits in relation to investment and borrowing powers
have made such classification problematic or difficult. If the domestic HF or FoHF can not be
classified as a NURS then public distribution is not permitted. There are no minimum
subscription requirements applying to a HF or FoHF classified as a NURS.
The NURS regulations contain various restrictive conditions regarding investment limits and
borrowing powers to ensure sufficient diversification and adequate risk management,
principally designed to provide adequate investor protection and transparency. These
conditions may be more restrictive than commercially acceptable practices for many HF and
FoHF to comply with. Very few HF and FoHF, (being NURS) are publicly distributed.


Foreign funds

The above-mentioned legal and regulatory framework also governs the distribution of foreign
HF and FoHF in the UK. Under Section 272 of the Act, a foreign HF or FoHF can only be
distributed to the public once it has been “recognised” by the supervisory authority. In order
to be so “recognised” the foreign HF or FoHF would need to satisfy equivalence to the NURS
standards by demonstrating an investment strategy that is broadly in line with the NURS
investment and borrowing powers. The supervisory authority would perform a detailed due
diligence and legal comparison, on a clause by clause basis, to ensure that the foreign HF or
FoHF is ‘comparable’ to a similar type of scheme operated in the UK under the NURS
regime.
In practice, being NURS equivalent may be difficult for a foreign HF and FoHF unless the
fund has an equivalent structure to a UK NURS fund. The overriding requirement for a
foreign HF or FoHF to be recognised by the FSA as a NURS equivalent is that the fund
affords a level of investor protection similar to the one provided by a domestic NURS.
Once recognised, the foreign HF or FoHF distribution strategy will be subject to the
requirements contained in the UK regulations regarding, for example, client categorization,
communication with clients, suitability and appropriateness tests. There is no minimum
subscription requirement placed on foreign HF and FoHF should they be recognised as
NURS equivalent.
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Real Estate funds


Domestic funds

Domestic RE and FoRE funds authorised and regulated by the supervisory authority can be
publicly distributed to retail investors if they are classified as NURS schemes. No minimum
subscription requirements apply. If a domestic RE or FoRE fund can not be classified as a
NURS then public distribution is not permitted. The NURS regulations contain restrictive
conditions principally designed to ensure investor protection and transparency as described
above. Moreover, in June 2008, specific rules were introduced with regards to Property
Authorised Investment Funds, under both the UCITS and the NURS regimes.
As an alternative to NURS classification, domestic RE and FoRE funds can also be
distributed to retail investors if they satisfy the definition of a listed real estate investment
trust (“REITs”), which are closed-end funds.


Foreign funds

The above-mentioned legal and regulatory framework governs the distribution of foreign RE
funds in the UK, and requires that before public distribution can commence the foreign RE
fund must be “recognised”, under section 272 of the Act. In order to be recognised, the
foreign RE fund would need to satisfy the NURS conditions by being equivalent as discussed
above. The supervisory authority would perform a detailed review of the foreign RE fund to
ensure it is equivalent to a domestic RE fund that is classified as a NURS fund. Presently,
only a limited number of foreign RE funds have been recognised by the supervisory authority
for public distribution. The distribution strategies of recognised foreign RE funds must satisfy
various conditions as indicated above. There are no minimum subscription requirements
placed on foreign RE fund should they be recognised as NURS equivalent.
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Private Equity and Venture Capital funds


Domestic funds

The above-mentioned regulatory framework governing investment funds does not apply to
PE/VC funds. Whilst regulations require the supervisory authority to regulate the investment
manager and advisers of PE/VC funds, the funds themselves are unregulated. Due to this
PE/VC funds are not permitted to undertake public distribution because it is considered the
structure of the funds and the investment policies do not offer sufficient levels of investor
protection suitable for retail distribution. As non-regulated entities, no authorisation process
exists for the three different legal structures that can be used to operate domestic PE/VC
funds.
Open-ended PE/VC funds distributed in the UK may only be marketed to professional
(institutional) investors in an authorised firm if it is a Qualifying Investment Scheme (“QIS”)
and not to retail investors. There is only limited access to the private equity market for retail
investors via listed companies. The supervisory authority is consulting the industry about
changes to the NURS regime for non-harmonised regulated schemes and this could result in
FoPE/VC funds becoming permissible under the collective investment scheme regulations for
public distribution (see below).


Foreign funds

As mentioned above in the “domestic funds” section of PE/VC funds, the Act governing
investment funds generally does not apply to foreign PE/VC funds seeking to distribute into
the UK. Due to this, foreign PE/VC funds would not be recognised and therefore not
permitted to undertake public distribution for the same reasons that domestic PE/VC funds
are not permitted to undertake public distribution. The distribution of foreign PE/VC funds to
professional or qualified investors in the UK is subject to the exemptions available in the
Financial Promotion Order. The NURS regime is not applicable to PE/VC funds. However,
closed-end and listed PE/VC funds can be distributed to retail investors provided they are
listed on a recognised investment exchange.
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Alternative distribution channels

All categories of non-harmonised funds can be offered via private placement to UK
professional (institutional) investors, as per the exemptions in the Financial Promotion Order.
This type of distribution is not available for retail investors. While it is possible for RE funds,
HF, FoHF and PE/VC funds to be offered to retail investors through unit linked life-insurance
policies, such products can only invest in these funds under the “permitted links rules”, which
identify those assets that unit-linked policies are permitted to base benefits upon.
Discretionary portfolio management for retail investors may include any type of
non-harmonised funds (allowed by the mandate) but investment managers will be subject to
the suitability and “Know Your Customer” requirements. In practice, the minimum
subscription limits for PE/VC funds preclude the inclusion of such investments within a retail
investor portfolio.
Foreign closed-end non-harmonised funds, provided they are classed as transferable
securities and are listed on recognised investment exchanges, can be offered as certificates
under the Prospectus Directive.


Future developments

The supervisory authority, the Financial Services Authority, issued a Consultation Paper to
the UK fund industry in March 2007 regarding the creation of Funds of Alternative
Investment Funds (“FAIFs”) within the NURS regime. The proposals would introduce retail
oriented FAIFs into the existing FSA regulatory regime for NURSs. The key amendment is
the ability of a NURS to invest up to 100% of its assets in unregulated collective investment
schemes. The widening of the scope for retail FAIFs applies also to foreign FAIFs, provided
they satisfy the revised definition of a NURS.
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3.12.3 Taxation framework
DRI investing in domestic and in foreign non-harmonised funds would be broadly subject to
the same tax treatment, provided that the foreign fund is granted a tax certification as a
“distributing fund”. The relative neutrality of the regime could be sustained given that
specific rules are less favourable for domestic funds, where others for foreign funds.
However, where the foreign fund does not obtain a certification known as “distributing
status” for UK tax purposes, investors are taxed at a progressive tax rate on capital gains,
instead of a decreased flat rate and this may impede retail distribution of foreign funds in the
UK. However, distributions by a foreign fund are taxed on a lower rate than distributions by
domestic funds.
Overall, and provided that the foreign fund distributes income and is certified annually as a
“distributing” fund, then there are no other significant tax barriers existing that would act as a
barrier or impediment to retail distribution except for discrepancies relating to the claiming of
withholding tax credits by investors in domestic UK funds. However, the need to distribute
and receive certification does impose an impediment to retail distribution.
In favour of domestic funds
Dividend distributions from domestic funds to DRI receive a favourable tax treatment
because a 10% tax credit is available. The 10% tax credit is available not to DRI on dividend
distributions from foreign funds whether the fund is certified as a distributing fund or not.
In addition, domestic funds receive a more favourable tax treatment than a foreign fund that
is deemed not to be trading for UK tax purposes and does not obtain UK distributor status.
This is because as from April 6, 2008, UK capital gain taxation has decreased from a
progressive rate of up to 40%, to a flat rate of 18%. Therefore the importance of obtaining
distributor status for certain offshore fund products has increased.
In favour of foreign funds
When a foreign fund is deemed to be trading for UK tax purposes, it cannot obtain capital
gains tax treatment for UK investors. However, as all returns will be taxed as income in the
hands of DRI (at the investors’ highest marginal rate of income tax) on distribution, it is
possible to achieve a tax deferral. Whether a fund is trading or not, is determined on a case by
case basis, with reference to various criteria and guidance provided by the tax authorities.
Dividend distributions by an offshore bond fund is taxed at a rate of up to 32.5% on the DRI
whereas a domestic bond fund distributes interest to DRI who are taxed at a rate of up to
40%.
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3.13

Conclusion


Regulatory framework

Across the nine jurisdictions a significant number of different legal entities or structures are
used to create and operate non-harmonised investment funds. These structures include
companies limited by shares, companies limited by guarantee, transparent entities, structures
with no legal personality and limited partnerships. All these structures have specific
characteristics and features often exclusive to one local jurisdiction. Although these fund
structures display many similar features in a number of jurisdictions there is no overall
harmonisation. In all nine jurisdictions, the public distribution of investment funds entails
regulatory oversight by the local supervisory authority(s) meaning that the local regulatory
frameworks enable each national supervisory authority to regulate and/or control the ability
of investment funds to publicly distribute their shares/units though the application of specific
rules and administrative practices. The analysis revealed that this is certainly the case
regarding non-harmonised funds.
Except for Poland, all jurisdictions have established and operate, to varying degrees, a legal
framework supporting the creation, operation and distribution of some but, not all, of the nonharmonised funds in scope, utilising the various legal structures mentioned above. Although
varying from country to country, these legal frameworks are supplemented or supported by
specific regulation, binding circulars or rulings, public practice statements and/or
administrative practices of the supervisory authorities.
Whilst there are examples of commonality regarding the process for fund establishment, key
product characteristics required, especially concerning investor protection, operational
processes and distribution requirements, there is clearly no harmonisation of these nine
frameworks governing non-UCITS funds. Each jurisdiction’s legal framework regarding
investment funds generally and non-harmonised funds in particular has developed at different
speeds according to local influences, requirements and perceptions regarding the alternative
fund industry. For the most part this has resulted in marked differences in the complexity of
these frameworks regarding how non-harmonised funds can operate, be established and
distributed within each jurisdiction. This issue has a significant impact on foreign funds, (see
below) seeking to distribute cross border (see further below).
The extent of divergence is quite significant. At one end of the regulatory spectrum there are
jurisdictions such as Poland, with no legal framework whatsoever specifically supporting
non-harmonised funds and Belgium with very little, and at the other end, there is Germany,
Italy and Ireland with detailed provisions specifically regarding non-harmonised funds.
Across the different non-harmonised products and the nine jurisdictions in scope there is
surprisingly little outright prohibition on the public distribution of such funds. Only Belgium,
(HF/FoHF), Germany, (HF), Spain (HF & PE/VC), and the UK, (PE/VC), apply a prohibition
on public distribution. Nevertheless, the analysis indicates that in all jurisdictions examined at
least one or more types of non-harmonised fund, including both domestic and foreign funds,
are in some way prevented or impeded in direct public distribution.
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The analysis highlighted various impediments to the public distribution of non-harmonised
funds, some significant barriers, (i.e. outright prohibition and very high minimum initial
subscription amounts), and others that seem more marginal in restraining retail distribution.
However, a common theme regarding barriers to distribution is investor protection. It seems
that most barriers exist as part of or as a consequence of a process to protect retail investors
from investment strategies that are considered by lawmakers to be either too risky and/or too
complex for this investor group. Generally, regulatory impediments seemed more significant
and numerous for HF and PE/VC funds and less so for RE funds.
Regarding cross-border non-harmonised fund distribution, none of the jurisdictions operate
any form of reciprocal arrangement with other EU Member States allowing for nonharmonised funds from another Member State “automatic”, (or mere “notification”), access
to their retail market. All of the jurisdictions require that a foreign fund submit certain
information which is reviewed/ vetted and confirmed as acceptable by the supervisory
authority before public distribution can proceed on the basis of the applicable local rules.
This review and vetting process differs in complexity and requirements across the
jurisdictions, (with different terminologies used in domestic regulations and practices), but
can be generically termed an “authorisation”.
Notwithstanding significant differences, all jurisdictions, except for Poland, have “standalone” legal provisions, regulations or official administrative guidelines regulating the public
distribution of foreign non-harmonised funds. The eight jurisdictions have differing
approaches towards the extent of regulatory oversight of foreign non-harmonised funds,
therefore leading to variation in the depth and complexity of foreign fund rules. For example,
in Germany the Investment Act 2002 (as amended) provides a set of detailed provisions that a
foreign fund would need to comply with to commence public distribution. Ireland and Italy
have also implemented quite detailed provisions governing the distribution of foreign funds.
However, notwithstanding whether a jurisdiction has chosen to implement detailed
regulations specific to foreign funds or simply enacted a brief requirement referring foreign
funds to domestic fund regulations, the analysis noted that in all eight jurisdictions, the final
result of both regulatory approaches is basically the same. That is, in all eight jurisdictions
the regulatory requirements on foreign funds are similar to, essentially the same or the same
as the regulatory provisions applying to domestic funds of the equivalent type.
This means that a foreign non-harmonised fund seeking to distribute must be equivalent or
substantially equivalent to that of a domestic fund with the same or similar investment policy.
In determining whether product “equivalence” is a barrier or impediment to cross border
public distribution, a critical issue is the degree to which “equivalence” is applied to foreign
funds by the regulations and supervisory authorities via their “authorisation” process. There
may, on a case-by-case basis be some variation in how strictly a particular authority may
apply these requirements although it is not possible to accurately gauge the extent of any
variation across all markets as this would be based on the specific facts of each ease. Please
see the following summary table.
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As mentioned above, all jurisdictions require a foreign non-harmonised fund wishing to
undertake public distribution to be “authorised” by the competent authority. The authorisation
process generally involves the authority reviewing the characteristics of the foreign fund and,
in some cases, the management company and the process by which the proposed distribution
is to be supported. In determining whether to grant authorisation for public distribution, these
authorities assess whether the features and characteristics of the foreign fund is either
equivalent to that of similar domestic product, because the foreign fund must specifically
satisfy the domestic provisions, or because the foreign fund must satisfy specific foreign fund
provisions embedded in local regulations that are, in essence equivalent to the domestic
provisions anyway. A foreign fund will probably only be authorised for public distribution if
it is, in reality, equivalent to a similar domestic fund, especially regarding investor protection
– investment diversification, investor information disclosure, valuations, and borrowing
limits.
Product “equivalence” is therefore critical with regards to cross-border non-harmonised fund
distribution, because it is through this process that supervisory authorities, having been
mandated to undertake regulatory oversight of investment funds, can ensure that the
appropriate levels of local investor protection are maintained. Italy, Spain and France impose
additional requirements on foreign funds seeking public distribution.
Therefore, the broad application of local product “equivalence” requirements, (three
jurisdiction apply some additional requirements), has the practical effect of creating an
impediment to cross border public distribution. If all the non-harmonised funds in scope were
equivalent in their structure, key features, investor protection process, then being subjected to
an authorisation based on equivalence to domestic product may not be an impediment in
itself,(save for the administrative efforts required, costs and time to market issues that may
also act as a barrier to some funds). Therefore, in almost every jurisdiction, equivalence,
either de facto or strictly applied, with the rules applying to domestic funds is a key issue
regarding the local distribution of foreign non-harmonised funds.
However, without a harmonised set of rules regarding alternative fund products, the
requirement on foreign funds to satisfy the conditions imposed on domestic funds would
seem reasonable on the basis of the local investor protection rules, equitable competition and
a level playing field approach. One could anticipate potential regulatory arbitrage and a
possible “race to the bottom” should domestic equivalence not be at broadly enforced. A
critical issue would be the degree to which equivalence is applied by any local regime on
foreign funds.
Thus, the requirements to satisfy multiple non-harmonised local regulations in host countries
to obtain public distribution, adds an additional layer of impediments to cross-border nonharmonised funds because the larger the number of countries of potential distribution, then
the greater the difficulty in being able to satisfy all regulatory frameworks with a single fund
structure. Moreover, because the regulatory framework governing non-harmonised funds is
limited in some jurisdictions, this may create further impediments to cross border public
distribution because the authorisation process may be more uncertain, costly and time
consuming, potentially dissuading many from undertaking this strategy.
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The analysis has identified various impediments to the public distribution of non-harmonised
funds, principally in support of investor protection. These impediments are:
-

A lack of specific regulatory regime or structure for non-harmonised funds, (e.g.
Belgium for HF & closed end RE funds and Poland) in some jurisdictions;
A complete prohibition on the direct public distribution of certain fund types;
The imposition of minimum subscription amounts, (which are often significantly higher
than that set for this study), which effectively blocks distribution to retail investors;
All jurisdictions require foreign non-harmonised funds to be “authorised” to publicly
distribute, adding an administrative burden, cost and time to market;
Local regulatory regimes require foreign domiciled non-harmonised funds to conform
to and to satisfy local regulations for the equivalent local product;
Three jurisdictions impose additional requirements on foreign products.

Please see the summary tables below that assess various key criteria surrounding the
distribution of both domestic and foreign non-harmonised investment funds in the nine
selected jurisdictions.
The general objective of host regulatory requirements on foreign non-harmonised funds,
(supported by comments from representatives from each supervisory authority), is to ensure
that local investors receive equivalent treatment regardless of investing in local or foreign
product. The views of various regulators is that their local rules supporting investor
protection must operate in relation to foreign funds seeking retail public distribution and not
those of another jurisdiction. If foreign investment funds were authorised in local
jurisdictions without applying the same requirements as for domestic funds, it may create
distortions detrimental to their local investor protection rules.
In most of the selected jurisdictions, the existing regulatory frameworks regarding the
distribution of non-harmonised funds is less mature than for UCITS funds, especially when
aimed at the retail market. To some extent it is not surprising that developing a regulatory
framework for non-harmonised funds dedicated to retail investors has, to date, not been a
high priority. In a number of countries, non-harmonised fund strategies are considered too
risky and/or too complex for retail investors, and hence a general prohibition or high
minimum subscription requirements exist. The objective of retail investor protection
regulations often prevails against allowing potentially risky investment products to public
distribution.
The extent to which regulatory impediments limit the cross-border retail distribution of nonharmonised funds will depend on multiple factors, including the specific type of fund, the
jurisdiction in which they operate, and the host regulator’s perception of the suitability of the
product for retail investors.
For example, in seeking approval for retail distribution, will the foreign non-harmonised fund
be required to satisfy each and every local requirement relating to the establishment and
distribution of the equivalent local fund? How strictly, (or not), will the local competent
authority apply the local regulations to the foreign fund before granting authorisation. Is the
structure, investment policy, investor protection standards of the foreign fund aligned with
the host country requirements?
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A case-by-case, product by product and country-by-country approach will usually be
recommended to assess the various regulatory requirements to comply with and to achieve
successfully the promotion of non-harmonised funds to retail investors in EU Member States.
It is also important to note that in various jurisdictions, some proposals have been made by
regulators to modify the current regulation of non-harmonised funds to permit individual
investors access to a broader range of non-harmonised funds.
Most of the jurisdictions allow the indirect distribution of non-harmonised funds through the
use of life-insurance wrappers structures although in some jurisdictions regulation limits the
proportion of non-harmonised funds in unit-linked products. Private placement rules vary in
each of the nine EU jurisdictions, and whilst there are some commonalities, no harmonised
regime exists.
However, because of the obstacles and difficulties presented above to publicly distribute a
non-harmonised fund on a cross border basis, private placement is a distribution channel
allowing foreign funds seeking to promote their products to a limited number of investors. As
another alternative distribution channel, non-harmonised closed-end funds packaged as
certificates and meeting the definition of a security are generally accepted across the Member
States under the Prospectus Directive.
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Taxation framework

Each of the jurisdictions in scope operate taxation frameworks that subject retail investors in
non-harmonised funds to tax either upon receiving distributions, on accumulating income and
gains in the fund and/or upon redemption/sale/disposal of the fund units or shares if gains are
crystallised. In some jurisdictions, notably, the UK and Germany, foreign funds may satisfy
certain taxation reporting, publication or “certification” rules that provide local retail
investors with tax treatment equivalent to that of investing in a domestic fund.
None of the taxation frameworks impacting retail investors in non-harmonised fund are
harmonised across the selected jurisdictions. In fact, the analysis revealed that the taxation
frameworks are generally less aligned than the regulatory frameworks. Moreover,
determining whether the tax rules impact public distribution by creating an impediment or
barrier to non-harmonised funds, especially foreign funds, is more difficult because of the
complexity of determining an investors, (or group of investors) final tax position or result
through investments in either domestic or foreign funds.
An investors final tax result often depends on the interaction of numerous factors, including
the type of fund, type of income or gains, the complex interaction and impact of double tax
treaties and the application of withholding tax credit systems. Moreover, an investor’s tax
result is also impacted by factors not able to be analysed, including their personal tax
position; that of their spouse/family and other investments held that may be aggregated to
their non-harmonised fund shares or units.
The analysis indicates that the taxation frameworks in six jurisdictions (Belgium, France,
Italy, Poland, Spain & the UK - see following table) offer fiscal advantages, to varying
degrees, to retail investors in certain types of domestic funds against an investment in a
similar foreign fund. However, in three of the jurisdictions, (Belgium, Italy & Spain), these
potential fiscal advantages are, on balance, likely to be minimal. However, the fiscal
advantages in France, Poland, and the UK are more obvious than those of the other three
countries and thus could potentially be a greater impediment to foreign fund distribution. The
other three jurisdictions do not seem to contain any significant barriers or impediments to the
retail distribution of both domestic and foreign non-harmonised funds, although it is difficult
to be certain and precise, for the reasons indicated above. The problem is that the identified
impediments to foreign funds depend on a range of different facts and circumstances that
makes it very difficult to be sure of their impact on distribution.
However, it is difficult to determine whether the noted barrier, (in favour of domestic funds),
operate consistently and has a material impact on specific investors or funds generally. The
analysis indicates that often a potential impediments’ existence turns on one or more specific
facts or profile of an investor and therefore may not universally applicable. Moreover, it is
not possible to accurately gauge the strength of the advantage across the entire nonharmonised fund market and investor classes.
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Our analysis identified:
-

Jurisdictions where the tax treatment may, in a narrow sense, be viewed as acting as a
brake or impediment to public distribution of foreign funds;
Jurisdictions where the tax treatment on specific points may be considered as an
impediment to the distribution;
Jurisdictions where tax treatment could be deemed as neutral.

Jurisdictions where the tax treatment of investors may be a potential impediment for foreign
fund distribution, because some investors, depending on their personal tax positions, may be
dissuaded from investing in a foreign fund, are France, Poland and the UK. Jurisdictions
where the tax treatment on a very specific point could be considered as an impediment to
foreign fund distribution are the Belgium, Italy and Spain. Jurisdictions where the tax
treatments are neutral are Germany, Luxembourg and Ireland.
On balance, the identified impediments to foreign funds, (as potential advantages provided to
investors in domestic equivalent funds), may be either immaterial, unlikely to greatly impact
the extent of retail distribution of foreign funds in each jurisdiction or it is not possible to be
precise as to any impact on distribution.
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Figure 4-Regulatory framework summary - Hedge fund and fund of hedge funds
Countries in scope
Criteria assessed
BE

FR

GE

IR

IT

LUX

PO

SP

UK

NO

YES

YES

YES

YES

YES

NO

YES

YES

YES but
not
specific

YES but not
specific

YES but not
specific

YES but
not
specific

YES but
not
specific

YES but
not specific

NO

YES but not
specific

YES but
not
specific

Local

NO

YES

YES

NO22

YES

Closed ended
or specialized
open ended
funds

Foreign

NO

YES

YES

NO22

YES

Case by case
analysis by
regulator

FoHF: YES

Local

n.a

YES

YES

n.a

YES

YES

YES

YES

Foreign

n.a

YES

YES

n.a

YES

YES

YES

YES

NO for
retail
FoHF

YES:
EUR
500,000

NO

HF: EUR
50,000

NO

Local

Does a regulatory regime
exist for HF/FoHF

Foreign

Is public distribution of
HF/FoHF permitted

Is formal authorisation
required to publicly
distribute

HF: no
FOHF: YES
HF: no
FOHF: YES
HF: n.a
FOHF: YES
HF: n.a
FOHF: YES

Yes.

Local

n.a

Is there a minimum initial
subscription requirement
above EUR10,000

SEE
APPENDIX C

NO

Closed ended:
NO

HF: NO
FoHF: YES
HF: NO

Specialized
open ended:
EUR 40,000

FoHF: NO

YES

YES

Foreign

n.a

Determined by
AMF on case
by case

NO

NO for
retail
FoHF

YES:
EUR
500,000

NO

Case by case
analysis by
regulator

In principle,
similar to
local funds

NO

Local

n.a

YES

YES

YES

YES

YES

YES

YES

YES

Foreign

n.a

YES

YES

YES

YES

YES

YES

YES

YES

Does a mutual recognition scheme
operate granting approval to the
foreign fund to distribute

NO

NO

NO

NO

NO

NO

NO

NO

NO

Do the characteristics of the foreign
fund need to be equivalent to domestic
funds to permit public distribution

n.a

YES

YES

YES

YES

YES

Case by case
analysis by
regulator

YES

YES

Are there any specific conditions
applied to foreign funds other than
equivalence

n.a

Exchange of
information
between
regulators

NO

NO

NO

NO

Case by case
analysis by
regulator

NO

NO

Is there any specific
investor protection
requirement

Local

NO

NO due to high
minimum
subscription,
except FoHF
accessible with
EUR 10,000
and guaranteed
funds

YES for
FOHF only

YES but
only retail
FoHF

YES for
foreign FoHF
provided
specific
provisions are
satisfied

Yes if
equivalent
to domestic
retail FoHF

NO

YES

Mitigated as
closed ended
funds only

HF: NO
FoHF: YES

Conclusion: retail
accessibility

Foreign

NO

NO due to high
minimum
subscription,
except FoHF
accessible with
EUR 10,000
and guaranteed
funds

NO

YES if
equivalent to
domestic
funds

No foreign
funds authorized
in Poland

In principle
FoHF yes if
equivalent. In
practice no
foreign FoHF
authorized

YES but in
practice,
very few
HF and
FoHF
being
NURS are
publicly
distributed

YES but in
practice,
very
difficult to
be a
NURS
equivalent

22

In Italy, while HF are not accessible to retail investors because of the minimum subscription amount and no public distribution, they can be
set up and have investor protection rules (maximum leverage, risk management). The EUR 500,00 minimum subscription is also seen as an
investor protection rule.
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Figure 4-Regulatory framework summary - Hedge fund and fund of hedge funds (continue)
Belgium

France

Germany

Ireland

Italy

Luxembourg

Poland

Spain

UK

Alternative Distribution Channels to retail investors

Local
Funds

NO: Min
EUR 50,000

NO

YES

YES

NO: Min
EUR
500,000

YES

YES

NO

YES

Foreign
Funds

NO: Min
EUR 50,000

Closed-end

YES

YES

NO: Min
EUR
500,000

YES

YES

YES if
Closedend

YES

Local
Funds

YES:
Branche 23

YES except
managed
Futures

YES

YES

NO

YES if funds of
funds

YES

YES

YES

Foreign
Funds

YES:
Branche 23

NO in
principle

YES

YES

NO

YES if funds of
funds

YES

NO

YES

Local
Funds

YES

YES

YES

YES

NO

YES

YES

YES

YES

Foreign
Funds

YES

YES

YES

YES

NO

YES

YES

YES

YES

Local
Funds

YES

YES

YES

YES

NO

YES

YES

YES

YES

Foreign
Funds

YES

YES

YES

YES

NO

YES

YES

YES

YES

NO: HF and
FoHF will no
qualify as
listed
securities

NO

FOHF
only

YES

NO

YES

YES

NO

YES

NO

Only for
closed
ended-funds
(Prospectus
Directive)

FOHF
only

YES

Only for
closed
ended-funds
(Prospectus
Directive)

NO

YES

Private
Placement

Life
insurance
wrappers

Certificates
(Prospectus
Directive)

Discretionary
portfolio
management

Local
Funds

Listed
securities
Foreign
Funds

YES

NO

Source: PricewaterhouseCoopers Survey
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Figure 5-Regulatory framework summary - Real estate funds and funds of real estate funds
Countries in scope
Criteria assessed

Does a regulatory regime
exist for RE/FoRE

BE

FR

GE

IR

IT

LUX

PO

SP

UK

Local

Only for
closed funds

YES

YES

YES

Only Closed
ended

YES

NO

YES

YES

Foreign

YES but not
specific

YES but not
specific

YES but
not specific

YES but
not specific

YES but not
specific

YES but
not specific

NO

YES but
not specific

YES but
not specific

YES

Only Closed
ended

YES

Closed
ended or
specialized
open ended
funds

YES

YES

Local

YES

YES

Only open
ended

Foreign

YES

YES

Only open
ended

YES

Only Closed
ended

YES

Case by
case
analysis by
regulator

YES

YES

Local

YES

YES

YES

YES

YES

YES

YES

YES

YES

Foreign

YES

YES

YES

YES

YES

YES

YES

YES

Is public distribution of
RE/FoRE permitted

Is formal authorisation
required to publicly
distribute

Closed
ended: NO

Local

NO

Yes. SEE
APPENDIX C

NO

NO

NO

NO

Foreign

NO

Determined by
AMF on case
by case

NO

NO

NO

Local

YES

YES

YES

YES

Foreign

YES

YES

YES

Does a mutual recognition scheme
operate granting approval to the
foreign fund to distribute

NO

NO

Do the characteristics of the foreign
fund need to be equivalent to domestic
funds to permit public distribution

YES

Are there any specific conditions
applied to foreign funds other than
equivalence

Specialized
open ended:
EUR
40,000

NO

NO

NO

Case by
case
analysis by
regulator

In practice,
a minimum
of EUR
150,000

NO

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

NO

NO

NO

NO

NO

NO

NO

YES

YES

YES

YES

YES

Case by
case
analysis by
regulator

YES

YES

NO

Exchange of
information
between
regulators

NO

NO

Additional
compliance
requirements

NO

Case by
case
analysis by
regulator

YES.
Specific
restrictions

NO

YES to closed
ended funds

YES, subject
to minimum
investment
requirements

YES

YES

YES to closed
ended funds

YES

Mitigated
as closed
ended funds
only

YES

YES

YES to closed
ended funds,
but in practice
only one
foreign funds
is authorized

Possible,
subject to
minimum
investment
requirements
and
equivalences
with domestic
funds

YES
provided
specific
provisions
are
satisfied. A
few foreign
funds have
been
authorized

NO due to
specific
restrictions
imposed on
6 foreign
RE funds

YES but in
practice,
only a
limited
number of
foreign RE
have been
recognized
NURS
equivalent

Is there a minimum
initial subscription
requirement above EUR
10,000

Is there any specific
investor protection
requirement

Local

Conclusion: retail
accessibility
Foreign



YES if
equivalent
to domestic
funds

YES if specific
requirements
are satisfied. In
practice only
one foreign RE
is authorized

YES if
equivalent
to domestic
funds

No foreign
funds
authorized
in Poland
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Figure 5 -Regulatory framework summary - Real estate funds and funds of real estate funds

(continue)
Belgium

France

Germany

Ireland

Italy

Luxembourg

Poland

Spain

UK

Alternative Distribution Channels to retail investors

Local
Funds

NO: Min
EUR 50,000
subscription

Restricted to
certain
products

YES

YES

YES

YES

YES

NO

NO

Foreign
Funds

NO: Min
EUR 50,000
subscription

Restricted to
certain
products

YES

YES

YES

YES

YES

YES if
Closedend

NO

Local
Funds

YES
Branche 23

YES

YES

YES

YES

YES if funds of
funds

YES

YES

YES

YES if funds of
funds

YES

NO

YES

Private
Placement

Life insurance
wrappers
YES
Branche 23

In principle,
NO

YES

YES

YES if
fund
approved
by the
CONSOB

Local
Funds

YES

YES

YES

YES

YES

YES

YES

YES

Yes if
listed

Foreign
Funds

YES

YES

YES

YES

YES

YES

YES

YES

Yes if
listed

Local
Funds

YES

YES

YES

YES

YES

YES

YES

YES

YES

Foreign
Funds

YES

YES

YES

YES

YES

YES

YES

YES

YES

NO:
domestic RE
vehicles will
not qualify
as listed
securities

NO

YES

YES

YES

YES

YES

NO

YES

NO

Only for
closed
ended-funds
(Prospectus
Directive)

YES

Only for
closed
ended-funds
(Prospectus
Directive)

NO

YES

Foreign
Funds

Certificates
(Prospectus
Directive)

Discretionary
portfolio
management

Local
Funds

Listed securities
Foreign
Funds

YES

YES

YES

Source: PricewaterhouseCoopers Survey
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Figure 6-Regulatory framework summary - Private equity funds and funds of private equity funds

Countries in scope
Criteria assessed

Does a regulatory regime exist
for PE/VC funds

BE

FR

GE

IR

IT

LUX

PO

SP

UK

Local

Only closed
ended

YES

NO

YES

YES

YES

NO

YES but
not has
funds

NO

Foreign

YES but
not specific

YES but not
specific

NO

YES
but
not specific

YES but
not specific

YES but not
specific

NO

NO

NO

NO

NO

Local

YES

YES

n.a

YES

YES

YES

Closed
ended or
specialized
open ended
funds

Foreign

YES

YES

n.a

YES

YES

YES

Case by
case
analysis by
regulator

NO

NO

Local

YES

YES

n.a

YES

YES

YES

YES

n.a

n.a

Foreign

YES

YES

n.a

YES

YES

YES

YES

n.a

n.a

Is public distribution of
PE/VC funds permitted

Is formal authorisation
required to publicly distribute

Closed
ended: NO

Local

NO

Yes. SEE
APPENDIX C

NO but
high in
practice

YES:
12.500
EUR

Foreign

Determined by
AMF on case
by case

NO but
high in
practice

YES:

NO

Local

YES

YES

Foreign

YES

Does a mutual recognition scheme operate
granting approval to the foreign fund to
distribute

NO

YES: 12395
EUR

EUR
12,500

NO

YES: 12395
EUR

NO

YES

YES

YES

NO

YES

NO

NO

NO

Do the characteristics of the foreign fund
need to be equivalent to domestic funds to
permit public distribution

YES

YES

Are there any specific conditions applied to
foreign funds other than equivalence

NO

Exchange of
information
between
regulators

YES to
closed
ended
funds

YES, subject to
minimum
investment
requirements

YES to
closed
ended
funds, but
in practice,
NO foreign
funds is
authorized

Possible,
subject to
minimum
investment
requirements
and
equivalence
with domestic
funds

Is there a minimum initial
subscription requirement
above EUR 10,000

Is there any specific investor
protection requirement

Local

Conclusion: retail accessibility

Foreign



Specialized
open ended:
EUR
40,000

YES:
EUR
500,000

n.a

Case by
case
analysis by
regulator

n.a

n.a

YES

YES

YES

n.a

YES

YES

YES

n.a

n.a

NO

NO

NO

NO

NO

n.a

YES

YES

YES

YES

Case by
case
analysis by
regulator

n.a

n.a

NO

NO

NO

NO

Case by
case
analysis by
regulator

n.a

n.a

NO

NO due to
minimum
investment
amount

In principle
yes but
market
practice is
to qualified
investors

NO due to
minimum
subscription
requirement of
12395 EUR

Mitigated
as closed
ended funds
only

NO

NO

NO

NO due to
minimum
investment
amount

Difficulty
to find
equivalent
local funds

NO due to
minimum
subscription
requirement of
12395 EUR
and
equivalence

No foreign
funds
authorized
in Poland

NO

NO
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Figure 6 -Regulatory framework summary - Private equity funds and funds of private equity funds

(continue)

Belgium

France

Germany

Ireland

Italy

Luxembourg

Poland

Spain

UK

Alternative Distribution Channels to retail investors

Local
Funds

NO: Min EUR
50,000
subscription

NO

YES

YES

YES

YES

YES

NO

YES

Foreign
Funds

NO: Min EUR
50,000
subscription

No except
Closed-end
funds

YES

YES

YES

YES

YES

YES if
Closedend

YES

Local
Funds

YES Branche
23

YES

Unclear

YES

YES

Yes if funds of
funds

YES

YES

YES

Foreign
Funds

YES Branche
23

NO, in
principle

Unclear

YES

Yes if fund
approved
by
CONSOB

Yes if funds of
funds

YES

NO

YES

Local
Funds

YES

YES

YES

YES

YES

YES

YES

YES

YES if
listed

Foreign
Funds

YES

YES

YES

YES

YES

YES

YES

YES

YES if
listed

Local
Funds

YES

YES

YES

YES

YES

YES

YES

YES

YES

Foreign
Funds

YES

YES

YES

YES

YES

YES

YES

YES

YES

NO: domestic
PE/VC
vehicles will
not qualify as
listed
securities

NO

NO: domestic
PE/VC
vehicles will
not qualify as
listed
securities

YES

YES

YES

YES

NO

YES

NO

Only for
closed endedfunds
(Prospectus
Directive)

YES

Only for
closed
endedfunds
(Prospectus
Directive)

NO

YES

Private
Placement

Life insurance
wrappers

Certificates
(Prospectus
Directive)

Discretionary
portfolio
management

Local
Funds

Listed securities
Foreign
Funds

NO

YES

YES

Source: PricewaterhouseCoopers Survey
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These tables summarise the above tax analysis made for each jurisdiction under review.
These tables analyse per country, per type of income and per type of fund
(opaque/transparent) if some domestic tax measures could be a barrier for funds marketed
to DRIs. The tables describe which measure(s) could be deemed as in favour of domestic
funds compared to the same type of foreign fund distributed in the said country. However,
in most of the cases, the tax treatment is neutral, i.e. the foreign funds are treated exactly
the same way as domestic funds with regard to their distributions, their access to DTT and
when some wrappers are used to distribute their funds.

Table 15 – Taxation Framework Summary

Cross-border

Distribution /
Disposal
Cross-border

Ireland

Italy

Luxembourg

Poland

Spain

United
Kingdom
In favour of
domestic funds
(WHT credit,
non-qualifying
funds)

Neutral

Neutral

In favour of
domestic funds

Neutral

In favour of
domestic funds

In favour of
domestic funds
(WHT credit)

Neutral
(if considered
resident)

Neutral

Neutral

Neutral
(if DTT)

Neutral

Neutral
(if resident)

Neutral
(if DTT)

Neutral

In favour of
domestic funds
(WHT credit)

Neutral

In favour of
domestic funds
(but only
regarding
foreign nonUCITS)

no information

Neutral

Neutral

Neutral

In favour of
domestic funds

Neutral

Neutral if eligible
for foreign funds

In favour of
domestic funds

Neutral
(if considered
resident)

Neutral
Wrappers

Germany

In favour of
domestic funds

Belgium

Transparent funds

France

In favour of
domestic funds

Wrappers

Opaque funds

Distribution /
Disposal

Belgium

France

Germany

Ireland

In favour of
domestic funds
(as income
arises to the
fund; specific
exemptions for
Neutral
(if considered
resident)

Neutral

Neutral

Neutral

Neutral
(if DTT)

In favour of
domestic funds
(but only
regarding
foreign nonUCITS)

no information

Neutral

Italy

Luxembourg
Neutral

In general, Italy
does not
recognize tax Neutral
transparency of (if resident)
funds
(unless specific
cases and caseby-case
Neutral
analysis)

Poland

Spain

United
Kingdom
In favour of
domestic funds
(WHT credit,
non-qualifying
funds)

In favour of
domestic funds
(all domestic
funds are
opaque)

Neutral

Neutral
(if DTT)

Neutral

In favour of
domestic funds
(WHT credit
request)

In favour of
domestic funds

Neutral

Neutral if eligible
for foreign funds

Source: PricewaterhouseCoopers Survey
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4

MARKET SURVEY ANALYSIS

4.1

Introduction

The phenomenon of retailisation of non-harmonised funds is still emerging within the
European market. Thus, the amount and specificity of data available from desk research is
very limited, especially when compared to that available on UCITS funds. As such,
obtaining industry feedback regarding current and future trends is absolutely vital to obtain
a coherent overview of the retail investment market. In order to obtain additional data to
supplement that collected in desk research, a market survey, based on questionnaires and
interviews, was launched among fund managers, distributors/wrappers as well as Stock
Exchanges and consumers associations.
The objectives of the market survey were threefold:
1.
2.
3.

Identifying the non-UCITS products distributed to retail investors;
Analysing the distribution channels of those products; and,
Highlighting the current drivers and barriers shaping this investment sector.

4.1.1 Surveyed population




In total 275 asset managers, 178 distributors, 9 Stock Exchanges and
14 consumers/investors associations were contacted;
From those contacted players, 80 asset managers, 50 distributors, 9 Stock Exchanges
and 2 consumer associations have been taken into account in this survey;
In addition to the countries surveyed within scope, two additional countries
(Switzerland and the Netherlands) appear in our study because in some cases, the
headquarters of some fund managers/promoters or distributors are located there.

For more detailed information regarding participants’ profile, please refer to Appendix E1.
A number of fund managers/promoters and distributors, including some rather large
players, declined to participate to the survey for a variety of reasons, either because of
confidentiality or because retail investors were not their primary focus or because they had
not the appropriate information available to meet the survey objectives (differentiated
figures on UCITS and non-UCITS funds and/or breakdown by investor type).
Transfer agents and prime brokers were also part of the targeted players. However, final
results do not take into accounts their data and opinions as they did not bring relevant
information to supplement the broader survey results. Most had data on the
individual/institutional clients split but not on the non-UCITS holding by investor type. As
such, the study does not integrate their contribution.
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It is very interesting to note that only two associations (out of the 14 consumers/investors
associations contacted) responded to our questionnaire. The other 12 associations indicated
they had not developed a policy position on this specific topic or did not have a clear
understanding of investors’ views about non-harmonised fund products.
Since investors/consumers associations have been involved to a lesser extent than market
players, the term “participants” in this study should hereafter be understood as implying
sell-side stakeholders.
The major Stock Exchanges of Member States under review were also contacted in order to
estimate the market capitalization of the listed (and traded) non-UCITS investment funds
and their evolution. These include:
-

NYSE Euronext (France, Belgium and the Netherlands);
Deutsche Börse (Germany);
Irish Stock Exchange (Ireland);
Borsa Italiana (Italy);
Luxembourg Stock Exchange (Luxembourg);
Bolsas y Mercados Españoles (Spain);
London Stock Exchange (United Kingdom);
Warsaw Stock Exchange (Poland).



117

4.1.2 Sample
Concerning the sample, as presented in the Graph 1, the two most important asset classes
represented in the survey are RE funds and funds of non-UCITS funds, both in terms of
AuM and number of funds domiciled in the countries of our scope. For information, funds
of non-UCITS funds in the sample are mainly FoHF since they account for 79% of funds
of non-UCITS funds AuM of our sample in 2007 and for 80% in 2006.

Graph 1-QM 18: What is the size of your non-UCITS assets under management?
(Question to fund managers)
N=72
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Source: PricewaterhouseCoopers Survey

The sample coverage may deal with issues of sample representativeness in terms of
product and geographical coverage.
In terms of products, the sample is predominately composed of participants managing or
distributing FoF, RE funds, HF, PE/VC funds and other non-UCITS funds. Guaranteed
funds and other structured funds are less represented in the sample since 11% of fund
managers and 18% of distributors offer guaranteed funds and respectively 8% and 14%
other structured funds.
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Table 16 – Percentage of surveyed fund managers and distributors offering nonUCITS funds
N=130

FoF
RE funds
HF
Other non-UCITS funds
PE/VC funds
Guaranteed funds
Other structured funds
Source: PricewaterhouseCoopers Survey

% of surveyed fund
managers
43%
35%
25%
16%
14%
11%
8%

% of surveyed
distributors
48%
36%
18%
24%
20%
18%
14%

In relation to geographical representativeness, please note that the first three Member
States in the sample (France, the UK and Italy) represent 66% of fund managers
(respectively 33%, 20% and 13%). The two following Member States (Luxembourg and
Germany) account for 15% of the sample (respectively 9% and 6%). The remaining 19%
of our sample are represented by Belgian, Polish, Irish, Swiss and Dutch fund managers
(see Graph 35 in Appendix E1).
This relative concentration of the sample of fund managers is mitigated by the fact that
most participants from France, the UK, Luxembourg and Germany have responded to the
questionnaire with a multi-market scope of answers rather than a national one.
As regards the sample of distributors, Luxembourg participants represent 38% and French
ones 22%. Participants from Germany, Belgium, the UK, Ireland and Italy account for 38%
(see Graph 36 in Appendix E1). Once again, it should be noted that while a large part of
the sample is represented by Luxembourg distributors, Luxembourg is well-known as a
global fund distribution platform as shown by the scope of their answers which is for 79%
of them on the multi-markets scope (see Table 37 in Appendix E1).
Eventually, one should stress a potential non-response bias which occurs when respondents
differ from non-respondents in meaningful ways. This would result in an
overrepresentation of fund managers and distributors specifically offering non-UCITS
products to retail in the sample. However, given the regular response rate (around 28%) for
this kind of survey, we estimate that the non-response bias is moderate.
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4.1.3 General comments on the market survey analysis
In some cases, the survey results are analysed using different breakdowns: by non-UCITS
fund type, by Member State, by type and by size of participants.
-

For the breakdown by non-UCITS fund type, we use the same non-UCITS
classification as described in the introduction. When possible, we differentiate
between FoHF and other funds of non-UCITS funds. As regards RE funds, the survey
did not allow us to distinguish OEREF and CEREF.

-

For the breakdown by Member State, survey results are differentiated using the
participants’ country of domicile. However, the analysis by country is only made
possible when we received a sufficient number of responses by country to consider it
as meaningful. Please note that, as a general rule, when no breakdown of results was
possible, we categorise those countries as “others” in the analysis (it is mainly the
case for Belgium, Ireland, Poland and Spain).

-

For the breakdown by type of participants, survey results are analysed to see any
differences between fund managers’ and distributors’ points of view. We have also
chosen to distinguish in some cases participants managing non-UCITS funds only
and those managing both UCITS and non-UCITS funds.

-

For the breakdown by size of participants, we differentiate between participants with
total AuM of more than EUR 5 billion (referred thereafter to large participants) and
participants with total AuM of EUR 5 billion or less (referred thereafter to smallmedium sized participants).

When questions had not collected a sufficient response rate (due to various reasons such as
the detailed information required), we excluded any interpretation of the results for those
questions. Please note that the number of respondents is indicated for each Graph (with an
“N” followed by a number).
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4.2

Non-UCITS investor’s base split

4.2.1 Overview of the non-UCITS investor’s base split
Regarding the accessibility of non-UCITS funds to individual investors, the results of the
survey highlight the fact that most participants manage non-harmonised investment funds
which are accessible to different type of individual investors, being retail investors, massaffluent or HNWIs. As per our analysis, 77% of fund managers offering non-UCITS funds,
all non-UCITS fund types taken together, declared that those funds are accessible to
individual investors.
However, as shown below, some differences were noted when the type of non-UCITS
funds they manage is examined. The graph below indicates the percentage of surveyed
fund managers (by non-UCITS product type) who declared that their respective funds were
accessible to individual investors.
Graph 2-QM20 Are your non-UCITS funds accessible to individual investors (HNWI,
Mass affluent or retail investors)?
(Question to fund managers)
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This result is analysed in the following pages when also analysing the investor’s base split
by non-UCITS fund type.
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When comparing large participants and small-medium sized participants, we observe that
large participants are more likely to offer non-UCITS funds to individuals (81%) than
small-medium sized participants (74%).
As shown in Graph 3, we note that small-medium sized participants have a better overview
of their final investor’s base split. This may be explained by the relationship that smallmedium sized participants can develop with their clients.
Graph 3-QM 21: What was the final investor’s base split of your non-UCITS funds net
sales in 2007?
(Question to fund managers, by asset size)
N=71
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Source: PricewaterhouseCoopers Survey

From the Graph above we observe that 10% of investors are unknown for large participants
in 2007 compared to only 1% for small-medium sized participants. This may be explained
by the lack of proximity with the final investors large participants may suffer from. With a
very similar share of institutional investors, large participants appear more retail oriented
(19% in 2007) than small-medium sized participants (11% in 2007) who are more focused
on HNWI (19% in 2007 compared to 6% for large participants).
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As shown in the following Graph and according to the sample, the country where nonUCITS funds are most accessible to individual investors is France (87%) whereas an
80%/20% breakdown is noticed for Italy, Germany and Luxembourg. The UK and other
countries with 69% of accessibility remain high but less accessible than the previous
countries.
Graph 4-QM20 Are your non-UCITS funds accessible to individual investors (HNWI,
Mass affluent or retail investors)?
(Question to fund managers by country)
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Graph 5 presents the final investor base split of non-UCITS fund net sales of our sample by
fund type in 2007 and 2006.
The profile of the final investor’s base is highly dependent on the non-UCITS fund type.
Regarding retail exposure, the share of retail investors is:




highest for guaranteed funds (58% of 2007 net sales);
moderate for real estate funds, funds of non-UCITS funds and other non-UCITS
funds (respectively 13%, 17% and 24% of 2007 net sales);
lowest for HF, PE/VC funds and other structured funds (respectively 1%, 2% and 1%
of 2007 net sales).
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Graph 5-QM 21-22: What was the final investor’s base split of your non-UCITS funds
net sales?
(Question to fund managers)
N=71

Source: PricewaterhouseCoopers Survey

The following graph gives an indication of the percentage of non-UCITS fund assets held
by retail investors in a fund format (directly) and in a wrapper format (indirectly). The
view of participants’ opinion, as shown in Graph 6, retail investors mainly invest directly
in non-UCITS funds. The indirect retail holding (through wrappers) of non-UCITS funds is
significant for guaranteed funds, real estate funds and other structured funds since about
30% of retail investors invested in those funds indirectly.



124

Graph 6-QM 14-15: In your opinion, what is the percentage of your non-UCITS AuM
that are directly and indirectly (in a wrapper format) held by retail investors?
(Question to fund managers)
N=75
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Please note that, both Graphs 5 and 6 deal with the retail share of investors but Graph 5
addresses it in terms of net sales while Graph 6 gives a percentage of AuM. The
discrepancies which may arise between Graphs 5 and Graphs 6 may also come from the
differences between facts and opinions. However, except for other structured funds and
PE/VC funds, the discrepancies are not significant.
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4.2.2 Real estate funds: a moderate share of retail investors


Accessibility to individuals

Real estate funds are generally accessible to individuals, according to 68% of surveyed
asset managers (see Graph 2). However, it is of interest to note that a higher share of large
participants reported a higher accessibility of real estate funds to individuals as 79% of
large participants declare that their real estate products are accessible to individuals
whereas only 57% small-medium sized participants do so. For a more comprehensive
overview of the investor’s base split of large participants and small-medium sized
participants, please refer to Appendix E2 (Graphs 42 to 45).


Investor’s base split

While the majority of participants reported that their RE funds could be accessible by
individuals, the effective investor’s base split given by surveyed asset managers is
principally of institutional investing for their own account, for 60% and 63% of net sales
volumes in 2006 and 2007 respectively. When it comes to retail exposure, participants
reported a moderate exposure rate since 13% and 12% of net sales have been attributed to
retail investors in 2007 and 2006 respectively. The investor’s base split of net sales
according to participants in 2007 was the following:
-

63% from institutional investors investing for their own account;
4% from HNWIs;
7% from mass-affluent clients;
13% from retail investors;
The origin of the remaining 13% (“ask my intermediary”) was unknown by fund
managers.

Retail investors principally invest in RE funds directly. Participants managing RE funds
indicated that at the end of 2007, retail investors held 9.7% of real estate assets directly and
4.4% through wrappers. In other words, about one third23 of real estate assets held by retail
investors were via wrapped products, i.e. indirectly distributed to retail investors.
The share of “ask my intermediary” for real estate funds was only mentioned by UK-based
participants (see Appendix E2 Graph 46) this could be explained by the fact that our
sample of RE fund managers in the UK is mainly composed of large participants who, as
explained above, do not have a detailed overview of their clients base split. Our sample
also indicates that in 2007, 4.7% of RE funds managed by large participants were held
indirectly (repackaged) by retail investors whereas only 1% was held indirectly when
promoted by small-medium sized participants (see Appendix E2 Graph 47 and 48).

23

4.4% / (4.4% + 9.7%) = 31.2%
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The regulatory analysis in section 3 indicated the absence of many impediments to the
retail distribution and, potentially, why RE funds are one of the most retail oriented nonUCITS funds. For some countries, there are no minimum subscription rules, such as it is
the case for Belgium, France, Italy, Spain or Germany. The market dynamics section of the
report will demonstrate that the retail distribution of real estate products is perceived as a
strategic objective in Germany.
The case of France is also particularly interesting as 89% of French participants managing
RE funds have their funds accessible to retail investors (see Appendix E2 Graph 49). This
country specificity can be explained by the fact that French small-medium sized
participants possess an important share of the individual RE market, by managing tailored
products dedicated to non-institutional investors (SCPI). Moreover, results show that retail
exposure in France is higher than the sample average, reaching 24% of net sales in France
in 2007 compared to 13% for the total of countries under scope (see Graph 5 and Appendix
E2 Graph 46). According to French participants, we shall expect a growing share of retail
investors investing in French real estate products following the first agreements given by
the AMF for OPCI “Grand Public” in 2008.
As regards the UK, the retail share of RE funds distributed by UK-based participants is in
line with the sample average: 13% of total net sales in the UK vs 13% for the whole scope
of countries in 2007 (see Graph 5 and Appendix E2 Graph 46). The UK has the
particularity to possess tailored structures, such as NURS, to allow retail individuals to
invest in non-UCITS products.
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4.2.3 Hedge funds: a marginal share of retail investors


Accessibility to individual investors

According to Graph 2, 80% of HF are accessible to individual investors.
This is especially the case for large participants for whom 83% of their HF assets are
accessible to individuals compared to 75% of small-medium sized participants’ HF assets
(see Appendix E2 Graphs 42, 43). However, the overall exposure of HF to retail investors
is very limited.


Investor’s base split

Historically, HNWIs had a privileged position as they were able to leverage their
relationships with investment professionals and family offices to access the core business
of the HF industry. Institutional investors have however increasingly invested in those
funds accounting for about half of the HF net sales of our sample.
When we look at the investor’s base split for HF, it is clear that HF is the least distributed
non-UCITS fund type to individual investors (9% in 2007), and especially retail ones (1%
in 2007) compared to other non-UCITS fund types (Graph 5).
According to the market survey, the sales breakdown of HF in 2007 in our sample by
investor types (as shown in Graph 5) is:
-

49% from institutional investors investing for their own account;
5% from HNWIs;
3% from mass-affluent clients;
1% from retail investors;
The origin of the remaining 42% (“ask my intermediary”) was unknown by fund
managers.

The 42% remaining share is assumed to be split between HNWI, mass-affluent and retail
investors since most of those sales were coming from private banks and IFAs whose
traditional clients tend to be wealthy clients.
This can be illustrated by the fact that, when comparing responses coming from large
participants and small medium sized participants, we observed that while both have
indicated a share of institutional investors in the same range (respectively 51% and 44% in
2007), differences existed in the 43% of “ask my intermediary” response for large
participants and only 4% for small-medium sized participants.
Indeed, small-medium sized participants who had a more comprehensive view on their
client base allocated the difference between HNWI (16%), mass-affluent (18%), retail
(18%), (please refer to Appendix E2 Graphs 44 and 45.) However, please note that the
18% retail share for small-medium sized participants should be interpreted very cautiously
since our sample of small-medium sized participants included one of the only HF managers
on the market specifically targeting retail investors.



128

Indeed, when looking at the specific regulatory conditions imposed by the different
countries in scope for a public distribution of HF, it is easer to understand that only 1% of
retail investors have access to HF:
-

Public distribution of HF is prohibited in Belgium and in Germany;
Existence of minimum initial investment thresholds: EUR 40,000 in Poland, EUR
50,000 in Spain, EUR 125,000 in France and EUR 500,000 in Italy;
In the UK, NURS HF exist but it is currently restrictive and quite difficult for HF
managers to comply with.

When examining the way retail investors invest in HF, the market survey indicated (Graph
6) that HF held without wrapper is commonly used. Assuming that 0.8% of HF assets are
held by retail investors, only 0.1% of assets would be held through wrappers.
It is also worth noting that many Member States permit an access by individual investors to
HF through wrappers like private placements, life-insurance contracts, certificates,
discretionary portfolio management…
It must be also highlighted that here FoHF have not been considered as wrappers but rather
as funds and this may explain why the retail distribution of HF through wrapper is lower
than expected. However, the study will subsequently demonstrate that FoHF remain a
privileged vehicle giving investors access to HF.
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4.2.4 PE/VC funds: a small share of retail investors


Accessibility to individual investors

As shown in Graph 2, PE/VC funds are the least accessible non-UCITS funds to individual
investors (55%), especially when promoted by large participants (50%) compared to smallmedium sized participants (57%) (see Appendix E2 Graphs 42 and 43).
The report on private equity24 published by the IOSCO Technical Committee states that
private equity firms typically raise funds from institutional investors and financially
sophisticated individuals and that there is currently little direct retail investment.


Investor’s base split

Like HF, when examining the overall investor’s base split of PE/VC funds, it is clear that
PE/VC funds are not widely distributed to individual investors (11% in 2007), and
especially to retail (2% in 2007), compared to all other non-UCITS fund types (Graph 5).
According to the market survey, the breakdown of the PE/VC fund raised in 2007 was the
following:
-

85% from institutional investors investing for their own account;
6% from HNWIs;
3% from mass-affluent clients;
2% from retail investors;
The origin of the remaining share (4% for “ask my intermediary”) was unknown by
fund managers.

PE/VC funds managed by large participants are generally dedicated to institutional
investors (86% of institutional investors for large participants vs 67% in small-medium
sized participants (Appendix E2 Graphs 44 and 45). It is important to note that PE/VC is
the asset class where the investor’s base split is the most comprehensive (only 4% of “ask
my intermediary” in 2007- Graph 5). In the case of small-medium sized participants, “ask
my intermediary” is not mentioned as small-medium sized participants distribute wider to
individual investors (33% vs 9% for large participants in 2007) with a limited retail share
(2% for large participants and 5% for small-medium sized participants in 2007) (see
Appendix E2 Graph 44 and 45).
Indeed, small-medium sized participants of our sample are focused on VCT in the UK or
FCPI in France. In the UK, PE/VC funds are not eligible to the NURS regime and VCTs
are therefore the only PE/VC structures publicly accessible to individuals, with a minimum
investment of GBP 5,000 according to market practices. In France, FCPI is also the only
PE/VC product accessible to individual investors. Although a threshold of EUR 30,000
(fast track) is required, this limitation can be suppressed once authorised by the French
regulator.

24

Report on private equity, Technical Committee of the International Organization of Securities
Commissions, May 2008
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Tax incentives may also explain why the PE/VC fund’s direct holding (without wrapper)
for small-medium sized participants is 4.5% and 0% with wrapper in our sample in 2007
(see Appendix E2 Graph 48). Indeed, PE/VC vehicles offer tax advantage when directly
held and wrappers do not bring any additional tax benefits.

4.2.5 Funds of funds: a moderate exposure to retail
When possible, the results of FoF managers are analysed by comparing the responses we
received from FoHF, FoRE and FoPE/VC fund managers.


Accessibility to individual investors

The survey demonstrated that FoF is one of the non-UCITS fund types which is the most
opened to individual investors. We may also differentiate FoHF, FoRE and FoPE/VC
funds. Although all FoRE and FoPE/VC managers in our sample indicated that their funds
were accessible to individual investors, 14% of FoHF managers mentioned that only
institutional investors had access to their funds (see Graph 2).


Investor’s base split

Overall the retail exposure to funds of non-UCITS funds is moderate (i.e. approximately
17% and 18% of sales volumes in 2007 and 2006 respectively). Institutional investing for
their own account remains the main investor in FoF (i.e. about 64% of sales volumes in
2007 and 2006).
When comparing small-medium sized participants and large participants managing FoF
(see Appendix E2 Graphs 44-45), we observed that the retail share predominately comes
from large participants whereas small-medium sized participants are more HNWI oriented.
Moreover, as shown, in Graph 6, fund managers indicated that funds of non-UCITS funds
were principally held in a fund format and not significantly packaged in another wrapper
product. In the opinion of surveyed fund managers, 16.7% of FoF AuM is held without
wrappers by retail investors and retail would only hold an additional share of 0.3% of FoF
AuM through wrappers.
The sample allowed differentiating, for questions QM 26 and QM 27, between two broad
categories of funds of non-UCITS funds for which the final investor’s base split differs:
FoHF and funds of PE/VC funds25. Indeed while the retail share of FoHF reached 10% in
2007, it only accounted for 2% when considering FoPE/VC funds.

25

The low response rate regarding funds of real estate funds and funds of other non-UCITS do not allow us
to draw any conclusion about their specific final investor’s base split.
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The sales breakdown of FoHF in 2007 was as follows:
-

67% from institutional investors investing for their own account;
15% from HNWIs;
7% from mass-affluent;
10% from retail investors;
The origin of the 1% remaining sales volumes was unknown by fund managers
(“Ask my intermediary”).

In a recent report26, IOSCO Technical Committee highlights that the practice confirms that
FoHF (as opposed to HF) generally are and remain the preferred investment vehicles for
offering retail investors access to HF techniques.
Moreover, we stress that when comparing the investor’s base split by country, the survey
demonstrated that for Italian participants, institutional investors account for only 16% of
their sales volumes compared to 73% for French participants in 2007 (see Appendix E2
Graph 50). The main categories of investors in our sample of Italian FoHF are HNWI and
mass-affluent.
Regarding FoPE/VC funds, the sales breakdown in 2007 was as follows:
-

83% from institutional investors investing for their own account;
11% from HNWIs;
4% from mass-affluent;
2% from retail investors.

The general absence of regulation in many EU Member States regarding this product (e.g.
Germany, Spain, Poland, and Italy) may explain the reason that FoPE/VC funds are mainly
dedicated to institutional investors
Finally, FoF can be considered as a way to provide retail investors with greater access to
certain non-UCITS fund types. For instance, the survey results demonstrated that retail
investors only accounted for 1% of net sales of HF of our sample compared to 10% of
FoHF net sales in 2007.
This may be explained by the regulatory framework which tends to allow public
distribution of FOF whereas it is prohibited for their target funds. For example, in
Germany, unlike HF, FoHF can be publicly distributed. In Spain, FoHF are considered as
acceptable investments for retail investors whereas HF are limited to qualified investors. In
France the minimum subscription amount for a FoHF is EUR 10,000 compared to EUR
250,000 for a HF.

26

Report on funds of hedge funds by Technical Committee of the International Organization of Securities
Commissions, June 2008
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Regarding PE/VC funds, the study did not indicate any different share of retail investors
(2% of net sales for both PE/VC funds and FoPE/VC funds of our sample in 2007).
However, in the future it may be expected that retail investors gain greater access to PE/VC
funds in some jurisdictions such as the UK where, for instance, FSA proposes to create a
FAIF regime which may include FoPE/VC funds while public distribution of PE/VC funds
would remain prohibited in the UK.

4.2.6 Guaranteed funds: the highest share of retail investors


Accessibility to individuals

For the entire sample of asset managers, they declared that guaranteed funds were
accessible to individuals, which positions this type of product as the most exposed to retail
investors (see Graph 2).


Investors base split

Sales volumes are largely dedicated to retail clients (58% in 2007 and 62% in 2006, as
shown in Graph 5). The investor’s base split was as follows end-2007:
-

14% from institutional investors investing for their own account;
6% from HNWIs;
14% from mass-affluent clients;
58% from retail investors;
The origin of the remaining 8% was unknown by fund managers.

When examining at the way retail investors invest in guaranteed funds, the market survey
shows that approximately 38% of guaranteed funds assets are held by retail investors
directly (in a fund format) and nearly 18% indirectly (in a wrapper format). Indeed,
guaranteed funds are also largely offered to retail investors through wrappers (Graph 6).
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4.2.7 Other structured funds


Accessibility to individuals

Similar to guaranteed fund managers, 100% of surveyed participants managing other
structured funds mentioned that their funds were accessible to individuals. However, the
market dynamics part of the study will reveal that retail investors do not appear as a key
target client according to these players.


Investor’s base split

Indeed, retail only accounted for 1% of the 2007 sales breakdown of other structured
funds. The breakdown was as follows for the year 2007:
-

22% from institutional investors investing for their own account;
4% from HNWIs;
1% from retail investors;
The origin of the 73% remaining sales volumes was unknown by fund managers.

The market survey also demonstrated that other structured funds were largely packaged
into wrappers to be offered to retail investors. Fund managers estimated that about 30% of
other structured funds owned by retail investors in 2007 were held in a wrapper format.
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4.2.8 Other non-UCITS funds


Accessibility to individuals

The other non-UCITS fund category is heterogeneous and includes traditional funds
(money market, equity, bond, mixed assets…) but also commodities funds and bank loan
funds. 92% of asset managers under scope confirmed that these other non-UCITS products
were accessible to individual clients and to retail investors as well.


Investors base split

The analysis reports that 24% of the 2007 net sales were attributed to retail investors.
Regarding the other types of investors, the net sales breakdown was the following in 2007:
-

61% from institutional investors investing for their own account;
6% from HNWIs;
9% from mass-affluent;
24% from retail investors.

According to the market survey, the distribution of other non-UCITS funds without
wrapper to retail investors is common practice and surveyed players did not indicate any
intermediary that could package/wrap these products for retail clients.
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4.3

Non-UCITS distribution channels

The previous section provided an overview of the investor profile for each category of
non-UCITS funds and of the method (in a fund or a wrapper format) by which retail
investors may invest.
This section aims at describing and quantifying the distribution channels which are utilised
to offer non-UCITS funds to retail investors.
Graph 7-QM 26-27: What was your distribution channel mix to reach individual
investors in 2007 vs 2006? (in % of non-UCITS sales)
(Question to fund managers)
N=51

Source: PricewaterhouseCoopers Survey
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Firstly, the distribution channels mix used by fund managers/promoters to reach retail
investors differ from those used to reach mass-affluent and HNWIs.


Retail banks and insurance companies are the major distribution channels of
non-UCITS funds to target retail investors

While retail banks and insurance companies accounted for 64% of non-UCITS fund sales
to retail investors in 2007, they only represented 10% of the sales volumes to HNWIs and
35% to mass-affluent clients (see Graph 7). In France, participants pointed out that retail
banks and insurance companies accounted for 70% of non-UCITS fund sales to retail
investors in 2007 and 50% to mass-affluent clients (see Appendix E3 Graph 50 bis).


Private banks are the privileged distribution channel to target mass-affluent and
HNWI

Sales volumes of non-UCITS funds to HNWIs are mostly directed through private banks
and fund managers themselves (respectively 46% and 18% of non-UCITS funds sales
volumes to HNWIs in 2007). Private banks in Italy for instance accounted for 57% of nonUCITS fund sales volumes to HNWI and mass-affluent in 2007 (see Appendix E3 Graph
51).


IFAs are a distribution channel to target retail investors, especially in France
and in the UK

The market survey demonstrated that IFA networks are an important distributor of
non-UCITS funds to retail investors and to mass-affluent (17% and 16% of their respective
distribution channel mix in 2007 compared to 10% for HNWIs). The IFA market is
strongly developed in the UK where it respectively accounted for 37% of non-UCITS
funds sales to retail investors, 31% to mass-affluent and 27% to HNWIs in 2007 (see
Appendix E3 Graph 52). The same is true in France (see Appendix E3 Graph 50 bis) where
sales of non-UCITS funds distributed by CGPI (Conseillers en Gestion de Patrimoine
Indépendants) accounted for 22% of non-UCITS fund sales to retail, 24% to mass-affluent
and 13% to HNWI in the same year.
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Stock Exchanges and fund platforms/supermarkets
distribution channels for non-UCITS funds

remain

marginal

Other distributors of non-UCITS funds to retail investors are Stock Exchanges and fund
platforms/supermarkets however they only accounted for respectively 4% and 5% of the
sales of non-UCITS funds to retail investors in 2007 (see Graph 7).It is important to
mention that the share of fund platforms/supermarkets is equally important whatever the
individual client is targeted. Unlike fund platforms/supermarkets, Stock Exchanges were
only mentioned as a distribution channel for retail investors and mass-affluent investors.
Please note that the share of FoF managers is not significant since participants focused on
the last distributor to be in contact with the final investor. In other words, FoF may have
not been considered by participants as a distribution channel because they are subsequently
distributed by IFAs, banks or insurance companies. Please also note that no significant
differences have been observed when comparing the distribution channel mix used in 2007
and in 2006.
When comparing large and small-medium sized participants (see Appendix E3 Graph 53
and 54), it was observed that large participants used a higher number of distribution
channels than small-medium sized ones; depending on the final investor type, from 7 to 8
compared to 5 to 6 respectively. For example, small-medium sized participants in the
sample use neither Stock Exchanges nor fund platform/supermarket to reach retail
investors.
However, the share of sales directed to retail and mass-affluent by IFAs and by fund
managers themselves is higher for small-medium sized participants than for large ones.
Instead, large participants indicated a higher share of sales directed by banks which may be
explained by the fact that those large participants often benefit from their own banking
group network.
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Focusing on the distribution to retail investors (Graph 8 below), it was observed that the
distribution models depended on the funds category we considered.
Graph 8-What is the distribution channel mix to reach retail investors in 2006 and in
200727?
(Question to fund managers)
N=28
100%
7%
90%
80%

10%

8%

16%
25%
1%

10%

21%

38%
57%

70%

25%

36%

25%

60%
13%

5%

75%

50%
1%

58%

40%
13%
30%

40%

33%
50%

49%
20%
25%
10%

17%

14%

13%

9%

5%

0%
Real Estate
funds
Direct distribution

Hedge Funds

Stock exchange

1%

PE/VC funds

Retail bank

Guaranteed
funds

Private bank

Other structured
funds

Insurance companies

Funds of funds

Other non UCITS funds

Fund platform/supermarkets

IFAs

Source: PricewaterhouseCoopers Survey

Retail banks appeared to play a significant by less role in the retail distribution of PE/VC
funds and RE funds than for other non-UCITS and guaranteed funds. This could be
explained by the fact that retail banks are more accustomed to selling more traditional
types of investment funds and funds with guaranteed features than alternative asset classes
to retail investors.
Insurance companies are the primary retail distribution channels for RE funds (36% of the
sales volumes) and accounted for more than 20% of the sales volumes of guaranteed funds,
other structured funds and funds of non-UCITS funds to retail investors. In contrast,
insurance companies play a less significant role in the retail distribution of HF and PE/VC
funds.
Regulatory requirements for insurance companies, in terms of portfolio diversification for
instance, may explain this finding. Moreover, a few surveyed insurance companies
mentioned that liquidity and valuation issues may represent an obstacle to include such
funds in insurance contracts. Locking-periods imposed in some cases by HF managers
were also mentioned by participants as a constraint to include such funds in life-insurance
contracts.

27

The same retail distribution channel mix has been observed in 2007 and 2006
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IFAs are the main retail distribution channels for PE/VC funds (57% of sales volumes) and
accounted for 38% of the sales of HF and 25% of other structured funds. Due to their
proximity with clients and professionalism, IFAs seem better positioned to advise clients
on more sophisticated products.
The role of fund platforms/supermarkets in the retail distribution of non-UCITS funds is
limited, demonstrated by the fact that they only accounted for 10% of the sales volumes of
funds of non-UCITS funds and 1% of RE funds sales. Unlike IFAs, fund
platforms/supermarkets do not benefit from the proximity with clients. As such, they may
not be as well positioned to sell alternative investment funds such as HF, especially in the
context of the MiFID requirements.
As regards Stock Exchanges, they were only mentioned as a distribution channel to reach
retail investors for funds of non-UCITS funds only.
As shown in the flow chart below, there are several scenarios to reach retail investors.
Final investor
base split

Distribution
channels

Sales
regime

Distribution through listing

A

Distribution without wrapper

B

Institutional clients
Investment bank
Insurance company

Private equity /
venture capital funds

Guaranteed funds
Private
Placement
Other
structured funds

Distribution without wrapper
and through
an intermediary

Other fund manager

FoF

Private bank

Personal tax wrapper

Retail bank

Pension products

Fund platform
IFA

Discretionary/
Managed account

Distributors/
Intermediaries

Insurance contracts

Distribution
through
wrappers

Certificate

Institutionals investing for their own account (out of scope)

B

C

Retail

Public
Offering

Individual investors

NON-UCITS

Hedge funds

HNWI

Real estate funds

Mass
Affluent

Non-UCITS
funds

Institutional
investors

Source: PricewaterhouseCoopers Survey
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The study focuses on three broad distribution models:
The listing of non-UCITS funds (model A)
The distribution of non-UCITS funds without wrapper (model B)
The distribution of non-UCITS funds with wrapper (model C)

-

The questionnaires addressed these models to fund managers/promoters through five
scenarios:
Model A: Listing
-

Scenario 1: non-UCITS funds are listed on a Stock Exchange

Model B: Distribution without wrapper
-

Scenario 2: fund managers/promoters sell their non-UCITS funds directly to clients,
without any intermediary;
Scenario 3: fund managers/promoters sell their non-UCITS funds to clients, via a
“pure” intermediary who does not repackage their funds into wrapper products.

-

Model C: Distribution with wrapper
-

Scenario 4: fund managers/promoters sell their non-UCITS funds to clients but in a
wrapper format.
Scenario 5: fund managers/promoters sell their non-UCITS funds via intermediaries
who repackage funds into wrapper products (wrapper intermediaries).

-

Table 17 provides an indication of the types of scenarios that are in use when distributing
non-UCITS funds to individual investors while table 18 and 19 show to what extent those
scenarios are taking place.
Table 17 – QM 30, 35, 40, 47, 54: Do you use the following scenarios to distribute your
non-UCITS funds to individual investors28?
(Question to fund managers)
N=75
LISTING

DISTRIBUTION WITHOUT WRAPPER

Scenario 1

Scenario 2

Scenario 3

DISTRIBUTION WITH WRAPPER
Scenario 4

Scenario 5

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

Do not know

Real Estate Funds

21%

79%

21%

79%

61%

39%

4%

96%

29%

61%

10%

Hedge Funds

20%

80%

30%

70%

65%

35%

0%

100%

40%

50%

10%

PE/VC funds

36%

64%

36%

64%

45%

55%

0%

100%

27%

73%

0%

Guaranteed funds

0%

100%

22%

78%

89%

11%

22%

78%

33%

56%

11%

Other structured funds

17%

83%

33%

67%

83%

17%

0%

100%

83%

17%

0%

Funds of funds

18%

82%

26%

74%

71%

29%

3%

97%

32%

56%

12%

Other non-UCITS funds

8%

92%

31%

69%

85%

15%

15%

85%

31%

61%

8%

Source: PricewaterhouseCoopers Survey
28

HNWIs, mass-affluent and retail investors
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It is important to note that although most fund managers indicated they use scenarios 2 and
4, those scenarios are not their primary or main distribution model since they account for
an insignificant share of their net sales.
The market survey indicated indeed that when distributing their non-UCITS funds to
individual clients, fund managers/promoters principally used the distribution model
without wrapper (model B). More specifically, we observed that, when distributing to
individual investors, the surveyed fund managers have primarily been using “pure”
intermediaries (scenario 3).
Tables 18 and 19 show the share of non-UCITS fund net sales going to individual investors
by fund type and by scenario in 2006 and 2007.

Table 18 – QM 33, 36, 37, 43, 48 and 56: What is the percentage of your net sales going
through each scenario in 2007?
(Question to fund managers)
N=46
LISTING
% of sales to individual
investors in 2007

DISTRIBUTION WITHOUT
WRAPPER

DISTRIBUTION WITH
WRAPPER

Scenario 1

Scenario 2

Scenario 3

Scenario 4

Scenario 5

Real estate funds

Not applicable

2.0%

89.6%

0.0%

8.4%

Hedge funds

Not applicable

0.4%

97.4%

0.0%

2.2%

PE/VC funds

Not applicable

0.3%

66.0%

0.0%

33.7%

Guaranteed funds

Not applicable

0.0%

52.3%

1.3%

46.4%

Other structured funds

Not applicable

0.0%

94.4%

0.0%

5.6%

Funds of funds

Not applicable

0.8%

92.4%

0.0%

6.8%

Other non-UCITS funds

Not applicable

2.1%

59.4%

0.0%

38.5%

All non-UCITS funds

Not applicable

1.1%

81.1%

0.1%

17.7%

Source: PricewaterhouseCoopers Survey

Please note that the shares of non-UCITS fund sales by scenario are a weighted average of
net sales of participants by non-UCITS fund type29.

29

Discrepancies between the figures in Table 18 and Table 19 for RE, guaranteed funds and other
non-UCITS funds result from differences in sales volumes reported by surveyed fund managers in
2006 and 2007. Indeed, participants using the scenario 3 recorded a higher growth of sales volumes
in 2007 than those using the scenario 5; thus increasing the relative importance of the scenario 3
compared to the scenario 5. The opposite is true when it comes to guaranteed and other non-UCITS
fund managers.

142

Table 19 – QM 33, 36, 37, 44, 48 and 56: What is the percentage of your net sales going
through each scenario in 2006?
(Question to fund managers)
N=44
LISTING
% of sales to individual
investors in 2006

DISTRIBUTION WITHOUT
WRAPPER

DISTRIBUTION WITH
WRAPPER

Scenario 1

Scenario 2

Scenario 3

Scenario 4

Scenario 5

Real estate funds

Not applicable

0.1%

54.9%

0.0%

45.0%

Hedge funds

Not applicable

0.4%

96.8%

0.0%

2.8%

PE/VC funds

Not applicable

0.4%

60.8%

0.0%

38.8%

Guaranteed funds

Not applicable

0.0%

72.6%

1.4%

26.0%

Other structured funds

Not applicable

0.0%

96.0%

0.0%

4.0%

Funds of funds

Not applicable

0.5%

92.7%

0.0%

6.8%

Other non-UCITS funds

Not applicable

1.5%

84.6%

0.0%

13.9%

All non-UCITS funds

Not applicable

0.4%

80.0%

0.1%

19.5%

Source: PricewaterhouseCoopers Survey

The distribution through wrapper intermediaries (scenario 5) accounted for about 18% and
20% of sales volumes in 2007 and 2006, respectively. However, depending on the nonUCITS fund type, we consider this distribution model may account for almost 50% of the
sales volumes to individual investors for guaranteed funds sales in 2007.
Please find below an overview of the distribution models and their relative importance in
the distribution of non-UCITS funds:
Model A: the listing of non-UCITS funds is not extensively used.
No participants managing guaranteed funds indicated that they have listed funds. However,
36% of PE/VC fund managers in our sample had listed PE/VC funds and about 20% of RE
and HF managers had their funds listed.
Please note in tables 18 and 19, the “not applicable” for the scenario 1 means that the
percentage of sales volumes directed by Stock Exchanges cannot be dissociated from the
sales volumes coming from other intermediaries. For instance, a listed fund can be offered
by IFAs, fund platforms, financial advisors of a bank or insurance company. The share of
net sales of listed non-UCITS funds is therefore included into the other scenarios.
However, as indicated in Graphs 7, the listing on Stock Exchanges is estimated by fund
managers/promoters to account for approximately 4% of the non-UCITS sales volumes.
Please refer to section 4.4 for a more detailed analysis of this distribution model.
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Model B: the distribution model without wrapper dominates the distribution of non-UCITS
funds to individual investors.
In this model, two scenarios were considered: the direct distribution from fund managers
themselves to individual investors and the distribution via “pure” intermediaries. Tables 18
and 19 indicated that altogether these scenarios accounted for approximately 80% of nonUCITS fund net sales to individual investors in 2007 and 2006. However, it should be
stressed that those “pure” intermediaries (scenario 3) directed the largest part of net sales,
compared to the scenario 2 which only accounted for 1% of net sales, to individual
investors in 2007 (respectively 0.4% in 2006).
Please refer to section 4.5 for a more detailed analysis of this distribution model.
Model C: the distribution model with wrapper is less extensively used than the distribution
model without wrapper.
Within this model, the scenario 5 dominates i.e. fund managers do not generally repackage
their non-UCITS funds themselves but they use wrapper intermediaries. This scenario
represented approximately 18% of their net sales in 2007 and 19.5% in 2006.
While a few participants declared to use the scenario 4 (see Table 17), the percentage of
sales coming from this scenario is insignificant as mentioned by participants.
Please refer to section 4.6 for a more detailed analysis of this distribution model.
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When it comes to the retail distribution, as shown in the following table, fund
managers/promoters declared that the distribution without wrapper of non-UCITS funds
through “pure” intermediaries is the main distribution model. The fund
managers/promoters ranked respectively second and third the distribution model through
wrapper intermediaries and the listing of non-UCITS funds on a Stock Exchange.
According to this ranking, fund managers/promoters are rarely in contact with retail
investors to offer them their non-UCITS funds.
Table 20 – QM 28: What is (are) your most used retail distribution model(s) according
to the following scenarios?
(Question to fund managers)
N=57
The most used retail distribution channels

Ranking

according to fund managers

1

Scenario 3: You sell your non-UCITS funds to retail clients via pure
intermediaries i.e. who do not distribute your funds through wra ppers

2

Scenario 5: You sell your non-UCITS funds to retail clients via wrapper
intermediaries i.e. who distribute your funds through wrappers

3

Scenario 1: Your non-UCITS funds are listed on a Stock Exchange

4

Scenario 2: You are in contact with retail clients and you sell them your nonUCITS funds i.e. without any intermediary

5

Scenario 4: You are in contact with retail clients and you sell them your nonUCITS funds but in a wrapper format

Source: PricewaterhouseCoopers Survey
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4.4

Distribution through listing

Listing can be considered as a distribution model to reach individual investors.
4.4.1 The listing of non-UCITS funds on European Stock Exchanges
Section 4.3 indicated that the listing of non-UCITS funds is not a significant distribution
channel.
However, Stock Exchanges were contacted in order to provide an overview of the number
and market capitalisation of the listed non-UCITS funds, by fund type and by Stock
Exchange.
Regarding the scope of non-UCITS funds listed on European Stock Exchanges, please note
that only listed structures for which the legal entity is a fund and not a company have been
selected. For example, REITs and listed private equity companies have been excluded.
Table 21 – Are the following non-UCITS funds listed on your Stock Exchange?
(Question to Stock Exchanges)
RE

FoRE

Bolsas y Mercados Espanoles (BME)

HF

FoHF

PE/VC
funds

FoPE

No listing of fund shares

Borsa Italiana

YES

NO

NO

NO

YES

NO

Bourse de Luxembourg

YES

NO

NO

YES

NO

NO

Deutsche Boerse

YES

NO

NO

NO

NO

NO

Irish Stock Exchange

No trading of fund shares

London Stock Exchange

YES

YES

YES

YES

YES

YES

NYSE Euronext

YES

NO

YES

YES

NO

YES

Warsaw Stock Exchange in Poland

No listing of fund shares

Source: PricewaterhouseCoopers Survey with Stock Exchanges
NYSE Euronext includes Brussels, Paris and Amsterdam Stock Exchanges
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Firstly, it seems that there is no listed non-UCITS fund in Spain and in Poland. Secondly,
no trading activity has been observed on the listed funds on the Irish Stock Exchange
(ISE).
-

In Spain, there is no investment fund listed on BME. However, they collect closing
prices everyday in order to publish them in their Official Daily List.

-

In Poland, in addition to companies’ shares, a few certificates are listed on the
Warsaw Stock Exchange but no investment funds.

-

In Ireland, as shown in Table 22 thereafter, there were 4,493 (UCITS and nonUCITS30) listed funds and funds of funds on the ISE. More than 50% of these listed
funds were offshore funds at the end of 2007. It is important to note that the ISE only
provide periodic NAVs and no market-makers are appointed to trade on the fund’s
shares meaning that funds are only listed and not traded.

Table 22 – Country of domicile of the funds listed on the Irish Stock Exchange
Country of Domicile
Ireland
Cayman Islands
Jersey
Bermuda
Guernsey
British Virgin Islands
Bahamas
Other
Isle of Man
Malta
Mauritius
Delaware
Gibraltar
Labuan (Malaysia)
Canada
USA (excluding Delaware)
Total

Number of funds & sub-funds
2,183
1,020
667
213
170
161
17
16
12
11
10
7
3
1
1
1
4,493

%
48.6%
22.7%
14.8%
4.7%
3.8%
3.6%
0.4%
0.4%
0.3%
0.2%
0.2%
0.2%
0.1%
0.0%
0.0%
0.0%
100.0%

Source: Monthly report Irish Stock Exchange – December 2007

30

The number of listed funds on the ISE indicated here take into account both UCITS and non-UCITS funds
since no split was available.
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4.4.2 Number and market capitalization of the non-UCITS products listed on the
European Stock Exchanges
Table 23 – How many non-UCITS funds (with a trading activity) were listed on your
Stock Exchange in 2006 and 2007?
(Question to Stock Exchanges)
Real Estate
FoRE
Hedge funds
FoHF
PE/VC funds
FoPE
TOTAL
2006 2007 2006 2007 2006 2007 2006 2007 2006 2007 2006 2007 2006 2007
Bourse de Luxembourg

3

3

0

0

2

0

1

1

0

0

0

0

6

4

NYSE Euronext

3

2

0

0

2

2

0

1

0

0

3

3

8

8

London Stock Exchange

15

15

3

3

9

9

25

25

104

117

9

9

165

178

Borsa Italiana

2

2

0

0

0

0

0

0

6

6

0

0

8

8

Deutsche Börse

5

6

0

0

0

0

0

0

0

0

0

0

5

6

TOTAL

28

28

3

3

13

11

26

27

110

123

12

12

192

204

Source: PricewaterhouseCoopers Survey

The London Stock Exchange (LSE) is the most active market for the listing of HF, FoHF,
RE funds, FoRE funds, PE/VC funds and FoPE/VC funds on the Main Market and on the
Alternative Investment Market. Bourse de Luxembourg, Borsa Italiana, Deutsche Börse
and NYSE Euronext have an undersized offer of listed non-UCITS funds compared to the
LSE.
The LSE is the only exchange where all types of alternative investment funds can be
traded. The Specialist Fund Market, a compartment of the LSE dedicated to Alternative
Investments, was launched in November 2007, but as of June 2008 only one fund has been
registered.
The creation of the Specialist Fund Market should benefit from the FSA decision which
aims at easing the listing of HF and PE/VC funds in order to satisfy institutional investor’s
constraints. The FSA has encouraged the birth of the Specialist Fund Market by allowing
the listing of HF and PE/VC funds with just one memorandum approved by the regulatory
authority of the fund’s domicile.
Nevertheless, HF managers tend to prefer the LSE Main Market. Although eligibility rules
are more restrictive on the Main Market, HF managers consider that a better regulation is
an additional protection for their investors and a better argument to convince them to
become shareholders.
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However; the Specialist Fund Market is in competition with the Amsterdam Stock
Exchange, member of the NYSE Euronext. Amsterdam has also found an agreement with
the regulatory authorities of Guernsey for the listing of home domiciled funds on the
Netherlands Stock Exchange.
As shown in Table 24, about 95% of listed non-UCITS funds were closed-end funds in
2007. More specifically, HF, FoHF, PE/VC and FoPE/VC funds are all closed-end
structures. The listing of these products within a closed-end structure offers a better
liquidity.
Table 24 – Number of open and closed-end listed funds in 2007
Number of funds in 2007

Real Estate
OE* CE**

FoRE
Hedge funds
FoHF
PE/VC funds
FoPE
OE* CE** OE* CE** OE* CE** OE* CE** OE* CE**

Total
OE*
CE**

Bourse de Luxembourg

0

3

0

0

0

0

0

1

0

0

0

0

0

4

NYSE Euronext

2

0

0

0

0

2

0

1

0

0

0

3

2

6

London Stock Exchange

1

14

2

1

0

9

0

25

0

117

0

9

3

175

Borsa Italiana

0

2

0

0

0

0

0

0

0

6

0

0

0

8

Deutsche Börse

6
9

0
19

0
2

0
1

0
0

0
11

0
0

0
27

0
0

0
123

0
0

0
12

6
11

0
193

TOTAL

Source: PricewaterhouseCoopers Survey

* OE: Open-ended funds
** CE: Closed-end funds

However, it is also quite interesting to note that RE funds listed on the Deutsche Börse are
all open-ended funds unlike those listed on the LSE.
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Table 25 – What was the market capitalization of listed non-UCITS funds (with a
trading activity) in 2006 and 2007
(Question to Stock Exchanges)
Market Capitalisation in
(EUR m)

Real Estate
2006 2007

Bourse de Luxembourg

489

514

0

NYSE Euronext

151

148

0

London Stock Exchange

5,093

4,092 1,554

Borsa Italiana

4,629

4,965

11,613 10,690

Deutsche Börse
TOTAL

FoRE
2006 2007

Hedge funds
2006 2007

FoHF
PE/VC funds
FoPE
2006 2007 2006 2007 2006 2007

TOTAL
2006 2007

0

1,080

0

787

12

0

0

2,356

0

1,973

2,504

0

n.a.

0

0

913

684

0

0

0

0

0

0

315

267

0

0

4,944

0

0

0

0

0

0

0

0

0

0

11,613 10,690

913

3,737

21,975 20,409 1,554

0

0

2,077 2,262 4,201

526
4,914

2,253 3,807 6,004 3,018 2,905 2,304 2,432 16,460 18,599
5,232

4,757 4,594 6,016 3,333 3,172 4,381 4,694 39,574 39,961

Source: PricewaterhouseCoopers Survey with Stock Exchanges
Note 1: The high increase of market capitalisation for FoHF listed on the LSE between 2006 and 2007 can be explained
by the lack of information regarding the market capitalisation of 7 FoHF in 2006 whereas those funds accounted
for EUR 1,325 million in 2007.
Note 2: No trading activity has been observed for the listed HF on Bourse du Luxembourg in 2007

Table 26 – Market capitalization (in %) of listed non-UCITS funds (with a trading
activity) by product type in 2006 and 200731
Market Capitalisation % in
2007
Bourse de Luxembourg
NYSE Euronext
London Stock Exchange
Borsa Italiana
Deutsche Börse
TOTAL

Real Estate
2006
2%
1%
23%
21%
53%
100%

FoRE

Hedge funds

2007 2006 2007 2006
3%
0%
0%
29%
1%
0%
0%
53%
20% 100% 100% 18%
24%
0%
0%
0%
52%
0%
0%
0%
100% 100% 100% 100%

FoHF

PE/VC funds

FoPE

2007 2006 2007 2006 2007 2006
0%
17% 0%
0%
0%
0%
53%
0%
0%
0% 47%
47% 83% 100% 91% 92% 53%
0%
0%
0%
9%
8%
0%
0%
0%
0%
0%
0%
0%
100% 100% 100% 100% 100% 100%

TOTAL

2007 2006
0%
6%
48% 11%
52% 42%
12%
0%
29%
0%
100% 100%

Source: PricewaterhouseCoopers Survey with Stock Exchanges
-

The market capitalization of the 204 listed non-UCITS funds, for which trades have
been observed in 2007, accounted for nearly EUR 40 billion compared to a
non-harmonised fund market32 of approximately EUR 628.1 billion at the end of
2007 (i.e. about 6.3%).

-

With a EUR 20.4 billion market capitalization, RE funds accounted for about 50% of
the total market capitalization in our sample of Member States in 2007. All FoRE
funds are listed on the LSE but 52% of RE funds are listed on the Deutsche Börse in
2007.

31

Percentages refer to figures in Table 25
Estimated size of RE, HF, FoHF and PE/VC funds markets in the Member States under scope (except for
Ireland).
32
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2007
1%
12%
47%
13%
27%
100%

-

Interestingly, the market capitalization for HF is higher on the NYSE Euronext (53%
in 2007) than on the LSE (47% in 2007) while there are more HF listed in the UK in
2007 (9 compared to 2 on the NYSE Euronext).

-

FoPE are all listed on the LSE (52% of the market capitalization with 9 funds) or on
NYSE Euronext (48% with 3 funds).

-

PE/VC funds accounted for 60% of the number of listed non-UCITS funds but only
8% of the total market capitalization of listed non-UCITS funds at the end of 2007.
PE/VC funds are mainly composed of Venture Capital Trust (VCT) listed on the
London Stock Exchange (92% of the market capitalization of listed PE/VC funds in
2007).

These private equity vehicles are distributed in the UK to individual investors, mainly via
IFAs and are attractive thanks to the tax incentives they offer. VCT are easily accessible to
retail investors as there is no legal minimum investment threshold but market practices
used tend to set a minimum investment amount of GBP 5,000. According to participants,
the main issues investors in VCT may face are liquidity issues.
“It can be difficult to sell VCT shares on the secondary market, although some VCT offer a
‘buy-back’ facility as the asset managers engage to buy-back shares during a certain
period. However, investors who buy their shares on the secondary market cannot obtain
tax relief on their initial investment. Investors may nevertheless be interested to buy old
VCT that offers attractive dividends and are tax exempt. As a consequence, buyers on the
secondary market, motivated by the high yields, offer the liquidity expected by the
vendors”. (Comment from an asset manager)
-

33

Listed non-UCITS structured funds exist on the Bourse du Luxembourg, for instance
but no trading activity has been observed in 2006 and 200733.

Moreover, structured products in the form of certificates may also be listed in the EU but this has
not been analysed since it falls outside the scope of this study.
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4.4.3 The Stock Exchange as a distribution channel for non-UCITS funds
According to the Stock Exchanges contacted and participants, the main drivers for the
listing of non-UCITS funds are the following:


Legal Framework

For example, in Italy (DM n. 228/1999) the listing is a local requirement for closed-end
funds that allow a minimum amount of subscription lower than EUR 25,000 (article 5.2).
For such products, the listing application must be completed within 24 months after the
launch of the funds.


Eligible assets

Legal or regulatory constraints may mean that institutional investors are either restricted or
prohibited from investing in unlisted securities or securities which are not listed on a
recognized and regulated Stock Exchange34.


Visibility

The listing provides a valuable marketing tool for fund promoters in order to give comfort
on the valuations of the shares.


Liquidity

The listing offers the opportunity to increase the liquidity of the fund, especially when it is
a closed-end fund.
But the market survey also highlighted the following limits:


Weak transaction volumes

In Italy, the average transaction size in 2007 was EUR 7,98435. In Luxembourg, one listed
FoHF only recorded 6 transactions with 39 shares traded in 200736. Although the LSE
generally offer higher turnover volumes, investors may suffer from liquidity discounts.

34
35

36

Source: ISE
Source: Borsa Italiana
Source: Bourse de Luxembourg
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Discount between market prices and funds’ NAV

The discount suffered by market price compared to the fund's NAV can discourage the
listing of non-UCITS funds. The main reason of the discount is the low liquidity of such
products, despite the mandatory role of specialized intermediaries provided by market
rules.
To conclude, following our different discussions with Stock Exchanges and fund managers
with listed non-UCITS funds, retail investors are not the primary target of sell-side
stakeholders.
“We have seen an increasing number of listed HF on the market over the last two years but
liquidity issues made investors move away from this way to access HF. We can notice a
lack of counterpart because of disappointing performances and insufficient informed
individual investors about these products”. (Comment from an asset manager)
To Stock Exchanges and fund managers with listed non-UCITS funds too, key
stakeholders are institutional investors. For some of them and following some internal
investment rules, they must invest in listed (UCITS and non-UCITS) products, in order to
solve liquidity issues. For others, when their allocation, for example in PE/VC funds, is
completed, they always have the opportunity to strengthen their exposure by buying listed
shares.
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4.5

Distribution without wrapper

Two scenarios have been considered to describe the distribution model without wrapper:
-

Distribution without wrapper from the asset manager/promoter to the individual
investor through a public offering or a private placement (scenario 2);
Distribution without wrapper via a “pure” intermediary (scenario 3).

The market survey demonstrated that the distribution without wrapper, and more
specifically the distribution without wrapper via a “pure” intermediary, dominates the
distribution of non-UCITS funds to individual investors.
This distribution model without wrapper accounted for more than 80% of sales volumes to
individual investors in 2007 (see Table 18).
We will now further investigate the two scenarios describing the distribution model
without wrapper.
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4.5.1 Distribution without wrapper from fund managers to individual clients (without
any intermediary)
In this scenario fund managers/promoters are in contact with individual investors and sell
their funds directly. We have already indicated that this scenario is not significant in terms
of non-UCITS sales volumes. We will therefore briefly set the main features of this
scenario.
Graph 9 shows the size of the sales volumes directly offered in a fund format from fund
managers to individual clients through a public offering and private placement.
Graph 9-QM 36: What are the sales volumes of your non-UCITS funds that have been
offered directly to individual investors through private placements and public offering?
(Question to fund managers)
N=10
In 2007 (in EUR million)

250

Private Placement
Public Offering

200

150

269

100

50

0

8

19
3

1

HWNI

Mass affluent

Retail investors

Source: PricewaterhouseCoopers Survey

We observed that private placements accounted for about 96% of the sales volumes of this
scenario in 2007.
It is important to note that private placement regimes are not used in the sample to offer
non-UCITS funds to retail investors.
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“Only a few individual investors have direct access to the funds of big PE/VC funds. When
it is the case it is generally due to long-standing relationships with HNWI and family
offices”. (Comment from an asset manager)
Private placement is therefore not a significant distribution channel of non-UCITS funds
used by participants to target retail investors. The regulatory analysis in Section 3 indicated
that in some Member States the distribution of non-UCITS funds to retail investor via
private placement is permitted like in Poland (in practice), in the UK, in Luxembourg and
in Italy (except for HF and FoHF). For others, the distribution of non-UCITS funds via
private placement is restricted to qualified investors and professional investors like in
Belgium, and in France. In Spain, local HF, FoHF and RE funds cannot benefit from any
regulatory private placement regime as it is only allowed for closed-end foreign funds. In
Germany and in Ireland, no specific private placement rules exist.
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4.5.2 Distribution without wrapper via a “pure” intermediary
This scenario considers that fund managers/promoters are using “pure” intermediaries
(i.e. intermediaries who do not repackage funds into wrappers) to distribute non-UCITS
funds to individual investors.
We have already shown that this scenario was the most used non-UCITS distribution
model to reach individual investors. As shown in Graph 7, the main “pure” intermediaries
in our survey were retail bank networks, IFAs and to a lesser extent fund platforms.
Graph 10 shows that “pure” intermediaries” are used by all types of fund managers in our
survey which is not surprising given the importance of this distribution scenario.
Graph 10-QM47: Do you use “pure” intermediaries to distribute your non-UCITS
funds to individual clients (HNWI, mass-affluent, retail investors)?
(Question to fund managers)
N=75
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Hedge Funds
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Other nonUCITS funds

Source: PricewaterhouseCoopers Survey

“Pure intermediaries” can provide fund managers with a good visibility on the final
investor in their funds since, in our sample, 60% of fund managers who distribute their
funds via “pure” intermediaries know the final investor’s base split of their non-UCITS
funds37.

37

Please note that the remaining 40% of fund managers, who do not know their final investors base
split when using “pure” intermediaries to distribute their funds, may have responded “no” to
question 49 just because they were not able to distinguish HNWIs, mass-affluent and retail
investors due to the strict definitions we have been using during the survey.
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Graph 11-QM49: Do you know the final investor’s base split of your non-UCITS funds
that are distributed via your “pure” intermediaries in 2007?
(Question to fund managers)
N=47
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Source: PricewaterhouseCoopers Survey

When we look at responses by asset class, we can distinguish between:
-

fund managers/promoters who have a good visibility on their final investor base are
FoPE/VC, FoRE funds and other non-UCITS funds managers;
fund managers/promoters who have an average visibility on their final investor base
are RE funds, guaranteed funds, PE/VC funds and FoHF managers.
fund managers/promoters who have less visibility on their final investor base are HF
and other structured funds managers.
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Fund managers/promoters indicated that the main non-UCITS funds distributed to retail
investors were in this scenario (see Graph 12):
-

guaranteed funds with 31% of the 2007 sales volumes to retail investors;
funds of non-UCITS funds with 29% of the 2007 sales volumes to retail investors;
real estate funds with 25% of the 2007 sales volumes to retail investors;

Graph 12-QM 50: What was the investor’s base split of your non-UCITS funds that are
sold via “pure” intermediaries in 2007? (in % of non-UCITS sales).
(Question to fund managers)
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Participants described the most widely distributed products to retail as follows:
“Guaranteed capital products are the most distributed products in the network as retail
investors are mostly risk adverse”. (Comment from an asset manager)
Graph 12 above confirmed our findings that HF and PE/VC funds are rarely distributed to
retail investors.
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4.6

Distribution with wrapper

Two scenarios are considered to describe the distribution model with wrapper.
-

The distribution with wrapper where the fund manager plays the role of the wrapper
intermediary (scenario 4)
The distribution with wrapper where the distributor plays the role of the wrapper
intermediary (scenario 5)

As shown in Table 18, the distribution model with wrapper is the second most important
non-UCITS funds distribution channel to reach individual investors since it accounts for
nearly 20% of the non-UCITS funds sales to individual clients in 2007.
However, we can observe that fund managers/promoters do not generally act as a wrapper
intermediary (scenario 4) and when they do so, this does not account for a significant share
of their sales volumes. Instead, fund managers/promoters use third-parties to repackage
their non-UCITS funds into wrapper products (scenario 5). We will therefore focus on the
distributors playing the role of the wrapper intermediary.
We are referring here to intermediaries who package non-UCITS funds into wrapper
products to be marketed to individual investors (e.g. funds of funds managers may offer
non-UCITS funds to individual investors through funds of funds, private banks through
discretionary or managed accounts, investment banks through structured notes, insurance
companies through life-insurance contracts...)
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Graph 13 shows who those wrapper intermediaries are.
Graph 13-QM 55: What kind of players are the wrapper intermediaries who buy your
non-UCITS funds?
(Question to fund managers)
N=20
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Source: PricewaterhouseCoopers Survey

Insurance companies, private banks, funds of funds managers are the main wrapper
intermediaries. IFAs have been mentioned as wrapper intermediaries more so than
investment banks. Indeed, an IFA can act as an intermediary between funds managers and
a wrapper intermediary. For example, it is common for IFAs to recommend clients to
invest in an (non-UCITS) investment fund via a life-insurance contract.
It is not surprising to note in Graph 14 that the majority of the surveyed insurance
companies and private banks indicated that they acted as a wrapper intermediary to offer
non-UCITS funds to individual clients. As demonstrated in Graph 7, insurance companies
act as a wrapper intermediary mainly for retail investors while private bank are more active
in this role to reach mass-affluent and HNWIs.
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Graph 14-QD 30: Do you distribute non-UCITS funds to individual clients (HNWI,
mass-affluent or retail investors) through wrappers?
(Question to distributors)
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Insurance companies and IFAs, when acting as a wrapper intermediary, are among the
main distribution channels to distribute non-UCITS funds to retail investors while private
bank are more inclined to distribute non-UCITS funds to mass-affluent and HNWIs.
Regarding FoF managers in the scope of our market survey, they mainly package HF to be
distributed to institutional investor (63%), HNWI (17%), mass-affluent (10%) and retail
(9%). Please see Graph 56 in Appendix E3 for further details.
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Graph 15 shows the most used wrapper products by the surveyed distributors who do not
act as a wrapper intermediary.
Graph 15-QD 31: What kind of wrappers do you offer?
(Question to distributors)
N=43
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The market survey indicated that the most commonly used wrapper products are lifeinsurance contracts (61% of the wrappers offered) and discretionary/managed accounts
(20% of the wrappers offered). In these cases, the investor benefits from the experience and
competencies of the professionals.
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The following graph (Graph 16) shows, for each non-UCITS fund type, the percentage of
their 2007 sales to individual investors by wrapper type.
Graph 16-QD 33, 34: What was the breakdown of your sales of non-UCITS funds to
individuals by wrappers in 2007?
(Question to distributors)
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Life insurance contracts are by far the main type of wrapper used by the participants.
Certificates are only mentioned as a wrapper for HF (approximately 1% of HF sales).
We will now further describe and analyse the different wrapper products used to package
non-UCITS funds into retail products.
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4.6.1 Life-insurance contracts
The market survey indicated that life-insurance contracts and especially unit-linked
products were one of the most used wrappers for non-UCITS funds.
Firstly, investment funds and unit-linked contracts have to be distinguished. According to
the Association of International Life Offices (ALIO), in a unit-linked contract, the
shareholder of the fund is the insurer, not the policyholder, who is entitled to an amount
equivalent to the value of the investments selected, calculated in accordance with the terms
of the contract.38 This difference of status may explain why it can be easier for a retail
investor to be exposed to non-UCITS funds via a unit-linked contract than in a fund
format.
Unit-linked products must only include assets permitted by the 2002/83/EC Directive.
“Life insurance companies have the right to invest in shares of UCITS not coordinated
within the meaning of Directive 85/611/EEC covering technical provisions.” However the
Directive recommends Member States to apply a more limitative treatment to those funds.
For more detailed information on the European unit-linked products market size, please
refer to Table 40 in Appendix E3.
However, to put things into perspective, we stress that according to the survey, non-UCITS
assets (excluding other non-UCITS funds) do not account for more than 3% of unit-linked
assets of the surveyed insurance companies as shown below.
Table 27 – Share of non-UCITS assets into the total unit-linked assets of insurance
companies in our sample
N=22
2007

2006

Real estate funds

0.32%

0.20%

Hedge funds

0.26%

0.20%

PE/VC funds

0.10%

0.07%

Guaranteed funds

0.41%

0.39%

Other structured funds

0.49%

0.50%

FoHF

1.04%

0.82%

FoPE/VC funds

0.31%

0.37%

Sub-total

2.93%

2.55%

Other non-UCITS funds

3.73%

3.75%

Total

6.66%

6.30%

Source: PricewaterhouseCoopers Survey

We also highlight the fact that nearly all non-UCITS funds categories are represented in
those life-insurance contracts.

38

ALIO’s response to the EC Call for evidence on substitute retail investment products.
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Graph 17 shows the final investor base of life-insurance contracts by their underlying nonUCITS fund type.
Graph 17-QD 40, 42: Sales breakdown of investors by asset class marketed in lifeinsurance contracts in 2007
(Question to distributors)
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Guaranteed funds are predominately used in unit-linked policies since they combine capital
protection and tax exemption features. In 2007, 95% of individuals investing in guaranteed
funds via a life-insurance contract were retail investors, 33% for other structured funds and
28% for RE funds. Nevertheless, we confirm that HF and PE/VC are not embedded in
retail investors’ life-insurance contracts.
The following graph shows that whatever the investor type, other non-UCITS funds, FoF
and RE funds are the main products to be embedded in life-insurance contracts. Combined
they account for 72% for HNWI, 83% for mass-affluent and 73% for retail investors in
2007 showing that no real difference exists as per investor type.
Differences in the composition of life-insurance contracts mainly come from:
Guaranteed funds: 22% of the global allocation of life-insurance contracts dedicated
to retail is composed of guaranteed funds compared to only 2% for mass-affluent’
life-insurance contracts and 5% for HNWIs’ ones;
HF and PE/VC funds: they are only embedded in mass-affluent’ and HNWIs’ lifeinsurance contracts.
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Graph 18-QD 40, 42: Sales breakdown of asset class by investor marketed in lifeinsurance contracts in 2007
(Question to distributors)
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4.6.2 Certificates
The market survey results did not demonstrate an extensive use of certificates as wrappers
for non-UCITS funds. However, we deemed it necessary to focus on the German market
since it represents the main market for certificates among Member States under scope (see
Table 28). Another reason to focus on the German certificates market is the fact that
participants indicated that certificates were commonly offered to retail clients, unlike Italy
or France where certificates are mainly targeting institutional clients.
The table below describes the size of the different certificates market in our surveyed
Member States.
Table 28 – Trading volumes on the certificates market (excluding covered warrants)

2007

2006

2006 /
2007

Germany

142,480

109,600

30.0%

Italy

55,520

33,464

65.9%

France

2,899

2,766

4.8%

Spain

50

59

-15.3%

Poland

4

3

33.3%

Belgium

0

0

-

Luxembourg

0

0

-

Ireland

0

0

-

UK

0

0

-

200,953

145,892

37.7%

Trading volumes (EUR m)

Total

Source: PricewaterhouseCoopers Survey with Stock Exchanges and Derivate Forum e.V. (German
Derivatives Forum) for Germany

The table above indicates that the German market accounted for around 70% of the trading
volumes of certificates exchanged in the scope of our survey in 2007.
According to the regulatory analysis (see section 3), the 9 Member States in scope
authorize the distribution of non-UCITS funds through certificates under the Prospectus
Directive rules. It is worth noting the case of Germany where specific rule exists for
certificates of HF.
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Table 29 – The German certificate market (AuM)

AUM end 2007

AUM end 2006

2006/2007

in EUR m
%

%

%

German certificate market

94,563

100%

83,810

100%

10,753

12.8%

Certificates for which underlying is

5,680

6.0%

4,966

5.90%

714

14.4%

Hedge funds/FoHF

4,645

4.9%

4,033

4.80%

612

15.2%

Other Non-UCITS products

1,035

1.1%

933

1.10%

102

10.9%

Source: NewMark Finanzkommunikation GmbH (figures based on data delivered by 13 issuers accounting
for about 70% of the market)

In Germany, although the size of the German domiciled HF and FoHF markets remain
limited39 (EUR 434 million in 2007 and EUR 718 million in 2006 for HF and EUR 329
million in 2007 and EUR 371 million in 2006 for FoHF), it is relevant to observe that AuM
of certificates which use HF and FoHF as underlying assets have increased by 15.2% in
2007 to reach more than EUR 4.6 billion.
“We decided to launch a certificate linked to the performance of one of our FoHF to enter
the German market”. (Comment from an asset manager)

39

See section 3
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4.6.3 Discretionary and managed accounts offered by private banks
The market survey indicated that, no investors owning discretionary or managed accounts
could be defined as retail investors (72% HNWIs and 28% mass-affluent).
The regulatory analysis in Section 3 indicated that non-UCITS funds may be distributed
under discretionary portfolio management in the 9 Member States surveyed. Nevertheless,
conditions are more or less flexible depending on countries:
-

In Belgium for instance, the investment decision to go to non-UCITS funds is
considered to be taken by the portfolio manager and not by the investor;
In France, including non-UCITS funds under a discretionary portfolio management
agreement depends upon specific conditions;
In the UK, discretionary portfolio management for retail investors may include any
type of non-UCITS funds but the investment manager is subject to the suitability and
the KYC requirements.

No specific conditions regarding the retail distribution of non-UCITS funds under
discretionary portfolio management are required in Ireland, Italy, Luxembourg, Poland and
Spain whereas in Germany, it is permitted but not regulated.
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4.7

Market dynamics

Further to the analysis of the distribution channels of non-UCITS funds to individual
investors, and especially retail investors, we will highlight the current drivers and barriers
shaping this investment sector. Based on the responses received from fund
managers/promoters and from distributors, the following questions were addressed:
-

Is the retailisation of non-UCITS funds a real trend?
Is the distribution of non-UCITS funds a strategic objective for them?
Do participants plan to offer non-UCITS funds to retail investors?
Are retail investors sufficiently informed about non-UCITS funds?
Which advisor skills should be upgraded?
Is a harmonised regulatory framework for the retail distribution of non-UCITS
products necessary?
For which products is harmonisation necessary?
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4.7.1

Trend to retailisation

Overall the results of the survey show that a trend to retailisation of non-UCITS funds is
observed by participants.
As shown below, most of fund managers/promoters and distributors observe a retailisation
for all non-UCITS funds types. Moreover, this phenomenon is mainly driven by the
demand according to participants.

Graph 19-QM62 and QD46: Is the retailisation of non-UCITS funds a real trend and if
so, is it primarily driven by the demand or the supply-side?
(Question to fund managers and to distributors)
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As shown in Appendix E4 (see Graphs 57 and 58) fund managers and distributors’ have
divergent views principally on HF, PE/VC funds and guaranteed funds:
-

HF: a trend to retailisation of HF is observed by 71% of distributors compared to
only 56% of fund managers;

-

PE/VC funds and guaranteed funds: in our sample respectively 66% and 89% of fund
managers of PE/VC funds and of guaranteed funds identified a trend to the
retailisation, however only 38% and 60% of distributors shared this view.

Differences in the perception of the retailisation phenomenon also exist across
domiciliation of participants as shown in the following Graph.
Graph 20-QM62 and QD46: Is the retailisation of non-UCITS funds a real trend and if
so, is it primarily driven by the demand or the supply-side?
(Question to fund managers and to distributors by country of domicile)
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More than 60% of fund managers and distributors from Germany, Luxembourg and France
observed a retailisation phenomenon but only 52% of UK participants and 50% of Italian
respondents did so.
Except for Italian participants, the retailisation is mainly driven by the demand and even
exclusively driven by it for German and UK respondents.
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This is in line with previous findings indicating that non-UCITS funds from German and
French fund managers were more accessible to individual investors than those from UK
fund managers (see Graph 4) even if UK fund managers benefit from a NURS regime as
described in section 3.
As previously demonstrated, in Italy, retail access to non-UCITS funds is restricted by
regulations and individual investors investing in non-UCITS funds are HNWIs and massaffluent rather than retail investors (see Graph 51 in Appendix E3).
The size effect may also play a role in the perception of the retailisation as a trend since
66% of small-medium sized participants perceived this trend compared to 55% of large
participants. However the demand remains the key driver whatever the size of participants.
(see Graphs 59 and 60 in Appendix E4). As shown in these graphs, differences in the
perception of the retailisation phenomenon mainly concentrate on HF, PE/VC funds and
FoF.
As per the survey results, 83% of small-medium sized participants observe a retailisation
of HF whereas 64% of large participants responded there was no retailisation.
The same applies to PE/VC and FoF: respectively 67% and 63% of small-medium sized
participants saw the retailisation as a trend compared to 80% and 57% of large participants
that did not observe such a trend.
Surprisingly, retailisation is perceived more by small-medium sized participants who, as
previously indicated, have a smaller share of retail investors in their client base than large
participates.
Retailisation is also more noticed by fund managers managing both types of funds (UCITS
and non-UCITS ones) than the ones specialized only in non-UCITS funds (see Graphs 21
and 22). It has be noted that there is no bias explaining this finding since 56% of fund
managers responding to question 63 and managing both UCITS and non-UCITS funds
were flagged as large participants (total fund assets of more than EUR 5 billion).
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Graph 21-QM62: Is the retailisation of non-UCITS funds a real trend and if so, is it
primarily driven by the demand or the supply-side?
(Question to fund managers managing non-UCITS funds only)
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Graph 22-QM62: Is the retailisation of non-UCITS funds a real trend and if so, is it
primarily driven by the demand or the supply-side?
(Question to fund managers managing both non-UCITS and UCITS funds)
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More specifically, differences in the perception of the retailisation of HF and PE/VC funds
can be noted (see Graphs 21 and 22). The business models of promoters and their exposure
to retail investors may explain the different responses to this question.
-

As regards HF, 60% of fund managers managing non-UCITS funds only, did not
observe any retailisation of HF compared to only 37% of fund managers managing
both UCITS and non-UCITS funds;

-

As regards PE/VC funds, fund managers agreed on a trend to retailisation but nonUCITS specialized fund managers further stressed the demand driver;

-

Concerning the “other” category which includes guaranteed funds, other structured
funds and other non-UCITS funds, fund managers managing non-UCITS funds only,
fully agree on a trend to the retailisation driven by the supply-side whereas fund
managers managing both UCITS and non-UCITS funds stressed the demand as the
main driver.
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4.7.2 Is retail distribution a strategic objective?
Interestingly, the distribution of non-UCITS funds to retail investors is not a strategic
objective for participants overall.
As in the table below, fund managers/promoters and distributors clearly do not see
distribution to retail investors as a strategic objective except for guaranteed funds which, as
already shown, are mainly invested by retail clients.
Graph 23-QM63 & QD47: Is the distribution of non-UCITS funds to retail investors
one of your strategic objectives?
(Question to fund managers and to distributors)
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Comparing fund managers’ and distributors’ point of views (see Appendix E4 Graphs 61
and 62), the retail distribution is even less a strategic objective for distributors.
As noted, 100% of distributors indicated that the retail distribution of HF and PE/VC funds
was not a strategic objective.
Regarding guaranteed products, opinions also diverged between fund managers and
distributors: 89% of fund managers saw the retailisation of guaranteed funds as a strategic
objective compared to only 40% of distributors.
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The retailisation of non-UCITS funds is less a strategic objective for distributors than for
asset managers. Indeed, fund distributors are also concerned by their legal responsibility to
investors which is more binding than for asset managers, following the introduction of
MiFID.
In fact, MiFID implies operational challenges for distributors. The establishment of a client
classification is one of those main challenges. MiFID requires distributors to divide
customers into three categories: retail clients, professional clients and eligible
counterparties. This categorisation aims at ensuring the suitability of the products to the
client. The greatest level of regulatory protection is hence afforded to retail clients, and the
lowest to eligible counterparties. In practice, MiFID will induce the creation of new
procedures and information systems to collect all required data.
“MiFID strengths the idea that distributors must be sure that clients understand the
product in which they invest…” (Comment from a distributor)
Most asset managers estimate that regulation should focus on the distributor role rather
than on the role of the promoter.
“Regarding the distribution of non-UCITS funds, regulation should focus on the
distributor side rather than on the manufacturing side. The importance of an appropriate
advisor is crucial here.” (comment from an asset manager)
“It is difficult to distribute non-UCITS products to retail, especially when you are an
online platform and that it is forbidden to promote this kind of products…” (Comment
from a distributor)
When examining the analysis by country of domicile of participants (see Graph 24 below),
it is clear that retailisation is not perceived as a strategic objective, except for respondents
from Germany. As shown in Graph 24, 67% of German participants consider the
retailisation of non-UCITS funds as a strategic objective.
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Graph 24-QM63 & QD47: Is the distribution of non-UCITS funds to retail investors
one of your strategic objectives?
(Question to fund managers and distributors, by country of domicile)
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On the contrary, in Graph 20, only 52% and 50% of respondents from the UK and Italy
respectively perceived a trend to retailisation and respectively 85% and 84% do not
consider the retail distribution of non-UCITS funds as a strategic objective.
Participants from France and Luxembourg however agree on the existence of a retailisation
phenomenon but do not consider the distribution of non-UCITS funds to retail investors as
a strategic objective.
The size of respondents does not really have an incidence on the analysis of results as the
retail distribution of non-UCITS funds is not a strategic objective whatever the size of
respondents. Large participants are more inclined to consider it as strategic objective (40%)
than small-medium sized ones (28%). This may be explained by the fact that large
participants in the sample have already a more retail-oriented client base (see Graph 3) than
do small-medium sized participants.
As shown in Graphs 63 and 64 (Appendix E4), the main difference of views relates to RE
funds since 50% of large fund managers and distributors consider it as a strategic objective
compared to only 27% of small-medium sized participants.
As per the analysis we can conclude that the retail distribution is not a strategic objective.
But we can also observe that most of fund managers/promoters and distributors who do not
currently offer non-UCITS funds to retail investors do not plan to do so in the future.
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As shown below, it is clear that fund managers and distributors who do not already have a
retail client base, do not plan to offer non-UCITS funds to retail in the future. It is also
worth noting that, on average40, approximately 12% of fund managers plan to offer nonUCITS funds to retail investors in the future whereas only 2% of distributors plan to do so
(see Appendix E4 Graphs 65 and 66).
Graph 25-QM65 & QD49: If you do not currently offer non-UCITS funds to retail
investors, would you plan to do so in the future?
(Question to fund managers and distributors)
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If the analysis is made by country of domicile, the results are not significantly different
except maybe for Germany where 19% of respondents plan to offer non-UCITS funds to
retail in the future.

40

Arithmetic mean based on the share of participants responding “Yes” to QM65 or QD49 by non-UCITS
fund types



180

Graph 26-QM 65 & QD49: If you do not currently offer non-UCITS funds to retail
investors, would you plan to do so in the future?
(Question to fund managers and distributors, by country of domicile)
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4.7.3

Investors’ education and information

While most participants stressed the lack of investors’ financial education as a barrier to
the distribution of non-UCITS funds to retail investors, they also acknowledged that retail
investors were not sufficiently informed.
Graph 27-QM78: Are retail investors sufficiently informed about non-UCITS funds?
(Question to fund managers)
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Graph 28-QD62: Are retail investors sufficiently informed about non-UCITS funds?
(Question to distributors)
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This lack of information appears to be even more obvious regarding costs and risks
associated to non-UCITS funds.
“The problem with sophisticated investments is the retail investors’ education to these
products. It is mandatory that retail investors understand mechanisms of products in which
they invest. Moreover, people do not like to sell products they do not understand so it is
important for asset managers to train advisers in the network.” (Comment from an asset
manager)
“We do not distribute guaranteed products to retail as we consider them as inefficient.
They are often very difficult to understand and at the end of the day, the investor does not
understand in what he/she invests and pays a lot of fees.” (Comment from a distributor)
To reflect this lack of information, it is important to note that we consider the public, as
represented by the investors and consumer associations, to be a useful source of
information to understand the main drivers and trends in distribution of non-harmonised
investment products. However, most associations indicated that they have not developed a
policy position on this specific topic or they do not have a clear idea of the views of
investors’ about non-harmonised products. The two responding consumer associations both
insisted on the fact that retail investors were not sufficiently informed about non-UCITS
funds. One of them also stressed the opaque nature of wrapper products in terms of costs.
When it comes to which skills advisors should upgrade, participants generally agreed on
three broad types: the understanding of product components, of clients needs and of risk
features.
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Graph 29-QM 80: Which advisors’ skills should be upgraded?
(Question to fund managers)
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Graph 30-QD 64: Which advisors’ skills should be upgraded?
(Question to distributors)
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Unlike fund managers, distributors would mainly focus on the understanding of clients
needs and would put more emphasis on tax issues.
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This better knowledge of clients and products will be driven by MiFID since it contains
“Know your Customer” and suitability requirements which apply when a firm provides
investment advice and discretionary portfolio management services.
The firm must assess not only the appropriateness (client’s knowledge and experience) but
the suitability (client’s financial situation and investment objectives, as well as client’s
knowledge and experience) of a product or a service to be delivered to the client.
“Know your Customer” should allow a better knowledge of products in order to advise a
product suitable to each particular client.
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4.7.4

Harmonisation of the non-UCITS market for the retail distribution

Surprisingly, while retail distribution does not seem to be of significant interest to
participants, a majority of them (53% of participants, fund managers and distributors)
favour a harmonised regime.
As shown in the following Graph, a majority of participants offering RE funds, HF and
other non-UCITS funds responded that a harmonised regulatory framework was needed.
Graph 31-QM82 & QD66: Would a harmonised regulatory framework for the retail
distribution of non-UCITS products be needed?
(Question to fund managers and distributors)
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However, only 44% of PE/VC fund managers and distributors agreed on the need for a
harmonised regulatory framework for the retail distribution.
When comparing fund managers’ and distributors’ point of views (see Graphs 67 and 68 in
Appendix E4), we observed that 59% of fund managers agreed on a need for a harmonised
regulatory framework while only 41% of distributors did. This is all the more true when we
look at HF managers and distributors (69% of HF managers stressed the need for a
harmonised framework compared to only 17% of HF distributors). For a more detailed and
separate view, please see Graphs 67 and 68 in Appendix E4.
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It is worth noting that one third of respondents who do not manage or distribute nonUCITS funds were also in favour of a harmonised regulatory framework for the retail
distribution of non-UCITS funds.
As shown in Graph 32, French, Italian and German participants in the survey mostly
favour a harmonised regulatory framework.
Graph 32-QM 82 & QD66: Would a harmonised regulatory framework for the retail
distribution of non-UCITS products be needed?
(Question to fund managers and distributors by country of domicile)
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Most French participants recognized the retailisation as a trend but did not consider the
retail distribution of non-UCITS funds as a strategic objective. However, 65% of them
declared that a harmonised regulatory framework was needed.
A harmonised regulatory framework for the retail distribution of non-UCITS products was
also necessary for most of Italian participants in our survey even if most of them neither
observed a retailisation phenomenon nor even considered the retail distribution of nonUCITS funds as a strategic objective.
Regarding German participants, they considered the retailisation of non-UCITS as a real
trend and a strategic objective and 56% of them favoured a harmonised regulatory
framework for the retail distribution of non-UCITS funds.
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On the contrary, most participants from the UK did not observe a trend to the retailisation
and did not consider the retail distribution of non-UCITS funds as a strategic objective. No
clear opinion was expressed as regards a harmonised regulatory framework.
The harmonised regulatory framework for the retail distribution is also necessary according
to participants whatever their size (see Graph 69 in Appendix E4).
Even if small-medium sized participants to our survey have a smaller share of retail
investors in their client base, the majority of them expressed that the retailisation of nonUCITS funds was a real trend and that a harmonised regulatory framework was necessary
(see Graph 69 in Appendix E4).
We have shown that large participants had a greater share of retail investors in their client
base and that 55% of them have observed a trend to the retailisation. Moreover 60% of
them did not consider the retail distribution as a strategic objective but large participants
expressed that a harmonised regulatory framework was needed.
When we look at the analysis by types of non-UCITS funds which should be included in
the harmonisation process, participants broadly agreed on RE funds and FoHF as being the
most appropriate products entering such a process.
Graph 33-QM 83: If yes (needed harmonisation) for which products?
(Question to fund managers)
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It is important to note that, for this question, participants could answer multiple choices. As
such, the proportion of RE funds and FoHF is not representative of a weighted analysis of
all products mentioned in Graph 33. This means that, among the 40 respondents, a majority
(60%) think that harmonisation is needed for RE funds and FoHF, while respectively 35%,
30% and 28% of them think that harmonisation would be necessary for HF, FoPE/VC
funds and guaranteed funds.
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A potential bias exists since 45% of respondents to this question manage RE funds and/or
FoF and 30% manage HF. On the contrary, only 10% of respondents manage guaranteed
funds and other structured funds and 8% manage PE/VC funds.
Distributors tend to include a broader range of products in the harmonisation process: RE
funds, FoRE funds, FoHF but also HF and PE/VC funds.
Graph 34-QD 67: If yes (needed harmonisation) for which products?
(Question to distributors)
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We can highlight that only 8% of respondents to this question distribute FoRE funds; 31%
distribute RE funds and/or FoHF; 8% HF and 15% PE/VC funds.
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4.8

Conclusion

The market survey results demonstrate that the retail exposure to non-UCITS funds widely
depends on the type of fund and in some cases the particular Member State considered.
As shown in the following tables (Tables 30 and 31), the retail share in non-UCITS fund
net sales ranges significantly from 58% for guaranteed funds to a more 1% for HF:
-

Guaranteed funds are the most retail-oriented non-UCITS fund type in our sample
with retail investors accounting for 58% of their 2007 net sales;

-

RE funds, FoF, and other non-UCITS funds have a moderate retail investor base in
our sample with a retail share of respectively 13%, 17% and 24% of net sales in
2007;

-

HF, PE/VC funds and other structured funds have only a very small retail share in our
sample (respectively 1%, 2% and 1% of net sales in 2007)

However, some differences among Member States were observed. Indeed, regulations in
some cases may hinder the retailisation of non-UCITS funds.
As regards distribution channels, non-UCITS funds are principally offered to retail
investors in a fund format but the distribution with wrappers may represent more than 30%
of the AuM held by retail for certain types of non-UCITS funds e.g. guaranteed funds, RE
funds and other structured funds. The listing of non-UCITS funds is not a distribution
channel widely spread yet and the offer of listed non-UCITS funds currently concentrates
on the LSE and Deutsche Börse.
Although the retail exposure to non-UCITS fund remains very limited, an overall trend to
retailisation is perceived by participants all the same. Italian participants remain however
sceptical about this trend which may be influenced the current regulatory framework in this
country. The retail distribution of non-UCITS funds though did not convert into a strategic
objective, except for guaranteed fund managers, according to participants’ opinion.
Survey results also revealed an overall need for a harmonised regulatory framework
according to participants. It is worth mentioning that RE and HF managers/distributors
were those who indicated the greatest interest.
The market survey also highlighted the diverging points of views between fund managers
and distributors and reflected the differences of the responsibilities they retain in the
distribution process. Distributors appeared to be more cautious regarding the retailisation
phenomenon.
The retailisation of non-UCITS funds can be seen by some asset managers as a good way
to expand their business activity. According to fund managers/promoters, regulation
towards non-UCITS funds should focus on the distributor side rather than on the
manufacturing side; hence the importance of an advice-oriented distribution model for nonUCITS funds.
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This is a key issue for distributors who are aware of the responsibility they have, when
offering any kind of non-UCITS products to retail investors but also the constraints (legal
limits, reporting requirements…) they would face while doing so.
“I would like to offer more non-UCITS products, as the demand for this kind of products is
strong, but it is easier to offer clients to get exposure to HF performances through UCITS
III funds. Advisors should benefit more from the potential opening of non-UCITS funds to
retail than fund platforms because their role in advising clients is crucial. On the other
side, since products such as FoHF, structured funds, generally offer higher margins than
traditional funds, distributors may be tempted to push retail investors to invest in those
kinds of products.” (Comment from a distributor)
The following tables summarize the main findings of the market survey analysis by nonUCITS fund type and by Member States.
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Table 30 – Market survey analysis summary by non-UCITS fund type

Criteria

% of net sales
to retail
investors in
(1)
2007

% of AuM held
through wrappers
by retail investors
(2)
in 2007

Trend to
(3)
retailisation

Retail
distribution
as a strategic
(4)
objective

Need for a
harmonised
regulatory
framework for the
(5)
retail distribution

13%

31%







HF

1%

13%







PE/VC
funds

2%

0%







58%

32%







1%

29%







FoF

17%

2%







Other nonUCITS

24%

2%







RE funds

Guaranteed
funds
Other
structured
funds

Source: PricewaterhouseCoopers Survey

 No impediment to retail distribution / mostly agree
 Specific conditions to be satisfied / neutral
 Impediments that may restrict retail distribution / mostly disagree
(1)

see Graph 5 QM 21 and QM 22

(2)

see Graph 6 QM 14 & QM15 (% of AuM held by retail in a wrapper format / total % of AuM held by retail in a fund and wrapper
format)
(3)
see Graph 19 QM 62 & QD 46 (by fund type)
(4)
see Graph 23 QM 63 and QD 47 (by fund type)
(5)
see Graph 31 QM 82 and QD 66 (by fund type)
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Table 31 – Market survey analysis summary by Member State

Regulatory
framework
(local funds)(6)

Criteria

Trend to
retailisation(7)

Retail
distribution as a
strategic
objective(8)

Need for a
harmonised
regulatory
framework for the
retail distribution(9)





































 HF / FoHF
 RE / FoRE funds

France

 PE/VC / FoPE/VC funds

Germany

 HF / FoHF
 RE / FoRE funds
 PE/VC / FoPE/VC funds
 HF / FoHF
 RE / FoRE funds

Italy

 PE/VC / FoPE/VC funds

Luxembourg

 HF / FoHF
 RE / FoRE funds
 PE/VC / FoPE/VC funds
 HF / FoHF
 RE / FoRE funds
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 No impediment to retail distribution / mostly agree
 Specific conditions to be satisfied / neutral
 Impediments that may restrict retail distribution / mostly disagree
(6)
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see Section 3
see Graph 20 QM 62 & QD 46 (by country)
see Graph 24 QM 63 and QD 47 (by country)

(9)

see Graph 32 QM 82 and QD 66 (by country)
(10)
Includes Belgium, Ireland, Poland and Spain
(11)
see Section 3 for the respective regulatory analysis by Member State
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5

DEVELOPMENT PERSPECTIVES

This section aims to draw development perspectives and summarises the main findings of
the market survey and additional research made for the purpose of the study. In the light of
the first European Commission study on investment powers, investment outcomes and
related risks features in the European Union, this section identifies main advantages and
barriers related to the retailisation of non-UCITS funds as well as significant contradictory
results from the study.
The study analyses the existing divergences between fund domiciles and asset classes. In
addition, market survey results raised two paradoxes that are interesting to underline.
Before considering the development perspectives it is necessary to investigate the key
issues the non-harmonised fund industry is facing. In order to do so, we will focus on the
so-called alternative investment funds i.e. HF, PE/VC funds and RE funds as well as
wrappers which may use those funds as underlying investments.

5.1

Key issues in the non-UCITS investment fund market



Liquidity and valuation issues

Liquidity is the main issue identified as non-UCITS funds will often be less liquid since the
redemption process is longer and sometimes more complex than for UCITS products.
Moreover, PE/VC firms, HF and RE funds may invest in riskier assets than transferable
securities. PE/VC funds and RE funds are characterized by their long-term nature and HF
may suffer losses which are increased by their potential leveraged positions.
The complexity of their strategies may in some cases involve valuation issues.
Non-UCITS funds can also impose notice periods or lock-in periods to reduce their
liquidity requirements and to invest into specific asset classes, keeping their level of cash
to a minimum41.

41

PwC, February 2008: “Comparative analysis of use of investment powers, outcomes and related risk
features in both UCITS and non-harmonised markets.”
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Lack of investor information and education

These specific risk features require investors to be well informed and financially educated.
The current lack of investor education may prevent or impede them from understanding
fully the product and its potential risk features.
It is also worth noting that there is a clear lack of information tools regarding products
available to retail investors in each Member State. This deficiency is all the more true when
it comes to non-UCITS funds or wrappers using them: non-UCITS products generally have
a more risky investment strategy profile which should be known and understood by retail
investors when public distribution is allowed.
Additionally, there are psychological barriers including public mistrust associated with
some non-UCITS funds and with speculative investments which can discourage investors
from investing.


Lack of selling expertise

Not only are retail investors insufficiently financially educated but some of their advisors
may also lack the right expertise to sell HF, PE/VC funds and RE funds. As a result, some
advisors may be reluctant to sell non-UCITS funds to retail investors and hence avoid any
mis-selling risk.


Fragmented legal frameworks as a barrier to the cross-border distribution

The complexity of national frameworks with multiple definitions, product types, legal
structures and investment exposures constitutes a barrier to a general harmonised
development of the non-UCITS market.
In many cases, the local regulator will force the non-domestic player to enter into multiple
registrations and administrative tasks which are usually time-consuming and costly. This
regulatory burden leads most players to discourage from continuing to enter those markets.
This also forces international players to review and adapt their products to each country.
As a result, there is a predominant domestic distribution of the non-UCITS funds in
European countries.


Regulatory barriers to the retailisation of non-UCITS funds

The report has highlighted a number of impediments or barriers that local regulatory
requirements may constitute for the distribution of non-UCITS funds to retail investors in
all nine jurisdictions. Most of these barriers are based on investor protection. An
illustration of this is the EUR 500,000 minimum investment threshold for HF and FoHF in
Italy, which means that retail investors cannot invest directly in those funds.
This being said, will the retailisation phenomenon perceived by market participants last?
How will the distribution patterns of non-UCITS funds evolve and accompany the
retailisation of non-UCITS funds?
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5.2

Evolution of the distribution patterns

When it comes to retail distribution models, the analysis demonstrated that distribution
without wrapper currently prevails. We will now consider the development perspectives of
those distribution models.


Listing of non-UCITS funds

At first glance, the listing of non-UCITS funds prevents many of the drawbacks of
alternative investments by providing liquidity since listed non-UCITS funds are tradable
daily. However, the study indicated that the offerings of listed non-UCITS funds is limited
and that such products do not specifically intend to reach retail investors. Questions asked
to participants have evidenced, for instance, that the growth of the Venture Capital Trusts
(VCT) market in the UK was highly dependent on the level of tax incentives for individual
investors. We therefore estimate that listed non-UCITS funds will remain niche funds
which will increasingly attract institutional investors but not necessarily retail investors.
We believe that the role of the listing of non-UCITS funds in the retail distribution will not
significantly increase.


Distribution without wrapper of non-UCITS funds to retail investors

Here, we must differentiate between large asset management firms already established in
the retail market and small boutiques specialised in alternative investments. Based on the
responses to the FSA consultation on proposed retail access plan, for FoHF for instance,
large asset management firms are those who have shown the most interest in the process.
The mass-marketing of non-harmonised investment funds can be seen as an “Eldorado”
due to the higher expected margins for management companies and the benefits of the
diversification of their investor base.
But barriers to enter the retail market are significant since retail distribution implies
additional constraints (regulatory and reporting requirements, investor protection issues,
increased transaction volumes and costs, etc) and risks such as mis-selling. Large asset
management firms have therefore a comparative advantage over small boutiques to directly
distribute their non-UCITS funds to retail investors.


Distribution with wrapper of non-UCITS funds to retail investors

Distribution with wrapper has the advantage for fund managers/promoters in that they do
not deal directly with retail investors (the end-customer) but with qualified investors such
as private banks, fund of funds managers or insurance companies. This distribution model
with wrapper allows fund managers to open the doors of the retail market while avoiding
some of the above-mentioned issues. However distributors who act as a wrapper
intermediary retain the responsibilities for distributing non-UCITS funds to retail investors
and could therefore prove to be reluctant to do so.



196

The market survey has shown that the main wrapper intermediaries were the following:


Insurance companies

Even if insurance companies play a significant role in the distribution model with wrapper,
non-UCITS funds though only account for less than 3% (when excluding the other nonUCITS funds category) of their unit-linked assets. We estimate that the growth of the share
in unit-linked products will remain moderate due to the existing rules for diversification
and the recommendation by the Directive 2002/83/EC42 to give a more limitative treatment
to UCITS not coordinated funds.


Fund of funds

Funds of funds are one of the most commonly used wrappers to give retail investors access
to non-UCITS funds. This is mainly due to their perceived risk diversification but also to
the lower requirements and restrictions on public offering they may benefit in some
countries. We estimate that funds of funds will play an increasing role in the distribution of
non-UCITS funds to retail investors given the recent regulatory changes initiated in some
of the countries under scope (e.g. the UK and its FAIF regime or Spain).


Private banks

Private banks will remain an important distribution channel for the distribution of nonUCITS funds but their client base is mainly composed of HNWIs and mass-affluent
investors.


IFAs

Similarly to private banks, IFAs generally focus on wealthy clients but the survey indicated
that they were also serving some retail clients, offering them access to non-UCITS funds
with or without wrappers (e.g. they may recommend clients to package non-UCITS funds
into tax wrappers). Thanks to their proximity with clients and professionalism, IFAs are
well-positioned to advise investors on sophisticated products.


Investment banks

While investment banks are increasingly launching retail structured products, the market
survey did not demonstrate an extensive use of non-UCITS funds as underlying
investments. Participants to the survey rather emphasize an increasing interest from issuers
of structured products in UCITS funds. The retail certificates market is more developed in
Germany than in the other EU Member States. Structured products are mainly proposed in
a fund format when targeting retail investors. However, it is worth noting is the German
non-UCITS certificates market. While mainly confined to HF, the AuM of HF and FoHF
certificates in Germany reached EUR 5 billion in 2007 compared to a HF and FoHF
German domiciled market size of EUR 763 million at the end of 2007.

42

See the Directive 2002/83/EC of the European Parliament and of the Council of November 5, 2002
concerning life insurance activities.
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5.3

Convergence of strategies between non-UCITS funds and retail oriented funds
such as UCITS funds?

We now consider whether the retailisation phenomenon is strong enough to consider a
convergence between non-UCITS funds and UCITS funds. We will first differentiate
products among the different categories of non-UCITS funds in order to analyse their
development perspectives as retail-oriented products. We will also analyse whether in
some cases the so-called blurring frontier between UCITS and non-UCITS funds may be
caused by the increasing sophistication of UCITS funds.
The question to be raised in the light of the market survey would be: does the retail
exposure to non-UCITS strategies have better perspectives through the extensive use of
sophisticated UCITS funds or through non-UCITS fund distribution? Therefore, if nonUCITS fund distribution develops as a privileged way to expose retail investors to nontraditional products, is a harmonised framework needed?
The European Commission recently published a comparative analysis of the use of
investment powers, investment outcomes and related risk features in both UCITS and nonUCITS funds43. One of the main objectives of this study was to measure the impacts of the
UCITS III Directive on European fund markets. The conclusions of this first study set up
the scene for the execution of a second report regarding the retailisation of non-UCITS
funds.
Before the implementation of the UCITS III Directive, retail investors had very few
opportunities in sophisticated or alternative products, which were exclusively reserved to
institutional investors and HNWIs. The first report indicated that the UCITS III Directive
resulted in an increasing use of derivative products within UCITS funds while not
modifying the risk profiles of these products. In addition, the investors’ demand has
changed and is increasingly focused on sophisticated tailored funds: this context has
shaped the investment management landscape, the UCITS one in particular. As a result, the
UCITS products have evolved into more complex investment solutions allowing
alternative products to be part of their investment portfolios composition.


Real estate funds

Retailisation is taking place for RE funds. The market survey has shown that around 13%
of net sales were coming from retail investors in 2007 and that if RE funds were mainly
distributed directly to retail investors, wrappers were also used to get retail investors
exposed to this asset class. However, as explained by the Expert Group in its recent
report44 on Open-Ended Real Estate Funds (OEREFs), divergent national rules create
regulatory fragmentation in the EU hindering the cross-border fund registration and
distribution to retail investors in other Member States. The Expert Group therefore
recommended EU policymakers to create a new regime for OEREFs to facilitate the crossborder offering of OEREFs to retail investors.

43

PwC, February 2008: “Comparative analysis of use of investment powers, outcomes and related risk
features in both UCITS and non-harmonised markets.”
44
Report on open-ended real estate funds by the Expert Group, March 13, 2008
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Hedge funds

Initially reserved for very wealthy clients, HF have now developed into the institutional
market. While single HF access to retail investors is extremely limited (about 1% of HF
sales in 2007 according to the survey), the retailisation of HF is made in an indirect way
through FoHF or through investment instruments linked to the performance of HF (unitlinked insurance contracts, certificates or replicating strategies of UCITS funds).
FoHF remain one of the most commonly used wrappers to provide retail investor’s
exposure to HF. According to the market survey, retail investors account for approximately
10% of the net sales of FoHF in 2007. Lower minimum investment requirements or lower
restrictions on public offering in some countries may explain their increasing accessibility
to retail investors. It is worth noting the proposal made by the FSA to introduce FAIFs
(Funds of Alternative Investment Funds) into the existing non-UCITS retail schemes
(NURS).
“We think the time is right to permit access to a wider range of innovative strategies
through authorised onshore vehicles.”
(Dan Waters, FSA Director Retail Policy and Asset Management Sector Leader)


Private equity and venture capital funds

Retail access to PE/VC funds remains very limited with approximately 2% of net sales
going to retail in 2007. Furthermore, this retail exposure concentrates on specific vehicles
such as Venture Capital Trusts (VCT) in the UK and FCPI or FIP in France. Participants
highlighted that the main drivers of such products were their associated tax incentives. The
market survey has also shown that when wrapped (into life-insurance contracts
principally), PE/VC funds did not reach retail investors but mass-affluent and HNWIs.
In its response to the European Commission’s call for evidence45, EVCA highlighted the
distinction between individual retail investors and individuals who have sufficient
knowledge, skill, expertise, or financial assets to be able to take the inherent risks of
PE/VC investments into account, and as a result, who are able to be treated and
acknowledged on the same basis as their institutional counterparts. EVCA also stressed the
importance of the concept of private placement and a single market failure for funds and
investors alike which results from the absence of a common understanding of private
placement results.

45

EVCA, June 29, 2008, Private Placement – Response to European Commission call for evidence
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Regarding the impact of the convergence of UCITS and non-UCITS strategies, we believe
that in the coming years, large asset management firms will rather benefit from the
increasing investment power given by the UCITS III Directive and capitalize on their
existing capabilities in structuring UCITS funds in order to make the most of the UCITS
framework to offer alternative exposure to retail investors.
The recent growth of the sophisticated UCITS fund market, the launch of “HF UCITS” and
the success story of ETF and active index tracking products are examples of this trend. In
addition, as the UCITS brand is recognised as a worldwide quality label and given that an
increasing number of countries accept UCITS funds to be sold within their local markets,
sophisticated UCITS and their passport represent a great opportunity for international asset
managers.
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5.4

Requirements for a sustainable retailisation of non-UCITS funds and a
cross-border distribution of non-UCITS funds

Two apparent contradictions have also surfaced from the survey results.


First contradiction: a retailisation phenomenon exists but the retail distribution
is not a strategic objective for most fund managers

We have reported that a retailisation phenomenon is taking place even if its pace depends
on the particular non-UCITS product. Surprisingly, while the majority of fund managers
acknowledge this phenomenon, most of them do not consider the retailisation of nonUCITS funds as a strategic objective of their business.
The main reasons for this apparent contradiction are the following:
- the current limited access to the retail market for fund managers
Depending on their respective national regulatory framework, fund managers/promoters
have a limited number of non-UCITS vehicles opened to retail investors and few
opportunities to distribute cross-border. This was detailed extensively in section 3 in the
analysis of the regulatory frameworks.
Moreover, MiFID might further limit the access of non-UCITS funds to individual
investors, mainly because of the classification of investors required by MiFID and of the
assessment of the types of products suitable to them. The distributor may assimilate UCITS
funds as non-complex financial products and non-UCITS funds as complex ones.
“… The definitions of “qualified investor” in the Prospectus Directive and “professional
client” in MiFID are not “wholly” suitable in a PE/VC fund context, and may exclude a
number of professional, sophisticated individuals who would previously have invested in
such funds and who may be an important source of funds in some EU countries, notably for
venture capital. This is primarily because even regular investors in PE/VC funds are
highly unlikely to reach the required transaction frequency of 10 per quarter. This means
that such individuals, who do not work directly in the financial sector, are necessarily
excluded” (EVCA’s response to the European Commission call for evidence on Private
Placement, 29 June 2007)
Finally, it is reasonable to assume that some retail investors are able to access more
sophisticated strategies now through UCITS III funds.
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- the lack of investors’ education and selling expertise
Participants have evidenced that not only advisors must understand the products they sell
but also investors must be sufficiently informed about how the products in which they
invest work.
Therefore, this context does not encourage fund managers/promoters to engage further in
the distribution of non-UCITS funds to retail investors. Instead, fund managers/promoters
prefer to expand their activity cross-border and/or in other segments such as the qualified
investors’ one (including individual investors) as defined by the MiFID Directive.


Second contradiction: most fund managers do not see the retail distribution of
non-UCITS funds to be of particular interest but still favour a harmonised
market

While most fund managers do not consider the retail distribution of non-UCITS funds as a
strategic objective for their business, they are nevertheless in favour, or strongly in favour
of a harmonised market.
Fund managers/promoters tend to promote a harmonised market to facilitate the
distribution of non-UCITS funds. The objective is not necessarily to give retail access to
non-UCITS funds but rather to facilitate cross-border distribution more generally. A
harmonised market may be seen as reducing costs and administrative burdens, providing
economies of scale and investors with a more overall secure framework.
No consensus among fund managers has emerged from the survey regarding the form this
harmonisation process should take.
It is however worth noting that three broad solutions were highlighted by fund managers:
-

amendments of the UCITS Directive in order to allow for a broader range of asset
classes;
creation of a standalone Directive for non-UCITS funds;
harmonisation of private placement regimes.

It is not within the scope of this report to significantly analyse these suggestions but we can
mention that the proposed amendments to the UCITS Directive are sometimes denounced
because it would put the UCITS label46 at risk. We would, on balance, agree with this
approach.
Regarding the harmonised private placement regime, most respondents to the European
Commission call for evidence on private placement,47 agreed on the need for common
legislation. Nevertheless, their opinions diverge on the common approach to be adopted (in
terms of eligible assets and investors for instance). This approach has some merit.

46

See EFAMA Press Release: EFAMA welcomes EU Commission Expert Group Report on Open-Ended
Real Estate funds, March 13, 2008
47
See also responses to the EC Call for evidence on Private Placement
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It is clear that the retailisation of non-harmonised funds is today very limited. However,
what is equally as clear is the growing retailisation of non-UCITS strategies, through
UCITS products. As reported in the previous study on investment powers, outcomes and
related risk features48; the UCITS III Directive resulted in an increasing use of financial
derivative products. As a result, UCITS products are continuing to quickly evolve into
more complex solutions. Retail investor are today accessing certain investment strategies
that were, a few years ago, only possible through the non-harmonised fund market.
Sophisticated UCITS are, in part, indirectly providing for the retailisation of the alternative
fund market.
Increasingly, retail investors, but also institutional investors, are today accessing
sophisticated UCITS as these funds have been increasingly able to offer more sophisticated
products in a secure framework.
Overall, we believe that a harmonised market for non-UCITS funds would not significantly
benefit retail investors, especially as sophisticated UCITS are already providing retail
investors with part of such strategies. Interviews have evidenced that the establishment of a
harmonised framework for non-UCITS funds would mainly benefit other investors,
including HNWIs and institutional investors seeking a well-regulated framework
harmonised at the European scale when investing in such funds.
Non-UCITS funds may present an opportunistic market risk/return profile as demonstrated
in the previous study on Investment Powers. A harmonised non-UCITS framework would
provide these investors in alternative products with a more secure, consistent and
transparent range of products. The market is currently exceedingly fragmented, both at the
product and distribution levels.

48

PwC, February 2008: “Comparative analysis of use of investment powers, outcomes and related risk
features in both UCITS and non-harmonised markets.”
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6

GENERAL CONCLUSION OF THE PROJECT

The European Commission comparative analysis recently published on the use of
investment powers, investment outcomes and related risks features in the European fund
market demonstrated that the UCITS III Directive had a very significant impact on product
development. Overall, the use of OTC derivatives has grown at a rate of 10% per annum
since the implementation of UCITS III and allowed for more flexibility in terms of product
structuring. The regulatory comparative analysis indicated that more harmonisation is still
possible concerning the concept of sophisticated funds, Value at Risk parameters or
counterparty risk. The level of precision of regulations in the sampled countries is different
from one country to another. Some countries add more regulation to the European
Directives when they have a significant market of sophisticated funds with very active
asset managers concerning the use of derivatives.
Further to these results, the European Commission launched another study on the
retailisation of non-UCITS funds in Europe. This logical continuation was to better
understand this new phenomenon.


Regulatory and tax analysis

An analysis of the nine regulatory and tax frameworks revealed that there are wide
divergences between Member States that favour or hinder the retailisation of non-UCITS
funds. In addition, depending on the level of maturity of the non-UCITS fund industry,
countries under scope do not have the same opportunities regarding public distribution of
non-harmonised funds. Generally speaking, national regulatory frameworks impede or
block the public marketing of HF and PE/VC to retail investors, broadly in the name of
investor protection. However, the situation is quite different for RE funds as eight of the
nine EU jurisdictions in scope have developed specific regulatory RE frameworks
permitting local RE funds to access retail investors. Germany is a good example of the RE
breakthrough in reaching retail investors. Of the nine jurisdictions considered, only Poland
has no specific regulatory framework targeted at either open-ended or closed-end RE
funds.
The analysis noted significant impediments to the cross border distribution of nonharmonised funds due to the requirement of product equivalence.
The analysis noted that six of the nine jurisdictions have a tax framework that, to varying
degrees, may act as a barrier to the cross border retail distribution of foreign nonharmonised funds. However, on balance these barriers may not be of any material
significance to distribution, or of limited impact.
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Market survey analysis

The market survey results indicated that the retail exposure to non-UCITS funds widely
depends on the type of fund and the Member State considered.
The retail share in non-UCITS fund net sales ranges from 58% for guaranteed funds to 1%
for HF:
-

-

Guaranteed funds are the most retail-oriented non-UCITS fund type in our sample
since retail investors account for 58% of their 2007 net sales;
RE funds, FoF, and other non-UCITS funds have a moderate retail investor base in
our sample with a retail share of respectively 13%, 17% and 24% of net sales in
2007;
HF, PE/VC funds and other structured funds have only a small retail share in our
sample (respectively 1%, 2% and 1% of net sales in 2007).

However, we observed some differences among Member States as regulatory frameworks
can hinder the retailisation of non-UCITS funds.
As regards distribution channels, non-UCITS products are predominantly offered to retail
investors in a fund format but the distribution with wrappers may represent more than 30%
of the AuM held by retail for certain types of non-UCITS funds e.g. guaranteed funds, real
estate funds and other structured funds. The listing of non-UCITS funds is not a
distribution channel widely spread yet and the offer of listed non-UCITS funds currently
concentrates on the London Stock Exchange and Deutsche Börse.
Although the retail exposure to non-UCITS funds remains limited, an overall trend to
retailisation is perceived by many participants all the same. Italian participants remain
however mitigated about this trend which may be hindered by the current regulatory
framework. The retail distribution of non-UCITS though did not convert into a strategic
objective, except for guaranteed fund managers, according to participants’ opinion.
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Development perspectives

The market survey identifies two apparently contradictory results. The first is that although
many of the survey participants acknowledged a trend towards the retailisation of nonharmonised funds, to date this trend has not encouraged these same fund managers and
distributors to consider retail distribution of such funds as a strategic objective of their
overall business plan.
The first contradiction highlights that whilst retail investors are becoming increasingly
attracted by investments in new asset classes or sophisticated investment strategies often
developed in non-UCITS fund universe, (and this is the trend to retailisation observed by
market participants), this is not manifested by any significant increase in the retail share in
non-UCITS funds, at least during the period under review.
Therefore, it is reasonable to conclude that the reasons for first contradiction are that:
 some of the regulatory impediments or barriers to the public distribution of
domestic and foreign non-harmonised funds noted in this analysis are preventing an
increasing number of retail investors wishing to invest into non-harmonised funds,
(as indicated by the survey results), from actually doing so; and,
 these same retail investors are able to access some or all of the more “alternative”
investment strategies they require from sophisticated UCITS products
The second apparent contradiction is that, while most participants did not generally
demonstrate any significant interest in the retail distribution of non-harmonised funds, the
vast majority of them were nevertheless in favour of a harmonised alternative fund market
within the EU.
The existence of a newly harmonised market for alternative fund products would enable
survey respondents to target all investor types, not just retail, using a single product
platform distributed cross border. Further, a harmonised framework would reduce
administrative burdens and costs, establishing consistent investor protection rules, liquidity
and investment diversification, enabling greater market efficiency and certainty because of
a European passport, rather than the local fragmented products and their distribution
channels currently available.
However, no discernable consensus among participants has emerged from the survey
results when discussing the likely form and structure of any future harmonisation of the
alternative fund universe. Nevertheless, many participants stressed the need for a clear
articulation of the benefits and disadvantages of seeking some degree of harmonisation
within the alternative fund market.
Three principal solutions were consistently mentioned or highlighted during the survey:
a series of considered and appropriate amendments to the UCITS Directive in order
to allow for a broader range of asset classes;
the creation of stand alone EU Directives for various categories of existing nonharmonised funds;
the EU harmonisation of private placement regimes.
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It is clear that the retailisation of non-harmonised funds is today very limited with industry
players being reluctant to incorporate a retail focus into their strategic thinking. However,
what is equally clear is the growing retailisation of non-UCITS strategies, through UCITS
products, as reported in the previous study on UCITS III investment powers, outcomes and
related risk features49.
UCITS products are continuing to quickly evolve into more complex solutions and retail
investors are today accessing certain investment strategies that were, until recently, only
possible through non-harmonised funds. Thus, sophisticated UCITS are, in part, indirectly
providing for the retailisation of some aspects of the alternative fund market. Moreover,
the significant number of institutional investors into UCITS products is evidence of a
growing appetite for a secure and recognised product framework.
Based on the current low penetration of retail investors into non-harmonised funds and the
reluctance of survey participants to incorporate a retail strategy into their plans and
actively promote their products to the retail segment, we believe that a harmonised market
for non-UCITS funds would not significantly benefit retail investors, especially given the
development of sophisticated UCITS.
However, in light of interviews with participants, the establishment of a harmonised nonUCITS regime would probably benefit other investor categories and the industry generally
by facilitating the delivery of a more consistent, transparent and secure range of fund
products in an efficient cross border framework to reduce costs and drive economies of
scale.
The survey participants mentioned three solutions, as indicated above. In our view,
amending the current UCITS Directive to facilitate a harmonisation of non-UCITS funds is
not the appropriate solution. It carries a substantial degree of risk, to what is currently a
globally successful fund product, far outweighing the potential benefits that could be
delivered. A better solution may be to consider the development of separate EU Directives
specifically focussed on various non-UCITS products or a harmonisation of the existing
collection of local private placement regimes.

49

PwC, February 2008: “Comparative analysis of use of investment powers, outcomes and related risk
features in both UCITS and non-harmonised markets.”
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GLOSSARY

A
ADDI: Accumulated Deemed Distributed Income
The ADDI is the Accumulated Deemed Distributed Income since 1993 and no
WHT is applied in case of capitalizations of foreign funds. The ADDI is the basis
for WHT. It is not a real additional tax charge, but rather the basis for prepayment
of taxes that are creditable and deductible in the investor’s annual tax return.
AFG: Association Française de la Gestion Financière (France)
AIMA: Alternative Investment Management Association
ALFI: Association of the Luxembourg Fund Industry (Luxembourg)
ALIO: Association of International Life Offices
AMF: Autorité des Marchés Financiers (France)
AML: Anti-Money Laundering
ARIA: OPCVM Agréés à Règles d’Investissement Allégées (France)
This alternative investment vehicles share common characteristics with ARIA EL,
such as the assets in which they can invest (negotiable shares in a regulated market,
OPCVM shares, bonds…), their net asset value periodicity (at least monthly) or
their investment threshold (EUR 125,000 for all investors, subject to some
exceptions)
ARIA EL: OPCVM Agréés à Règles d’Investissement Allégées avec effet de levier
(France)
Investment funds authorised by the AMF which allow retail investors to invest in
alternative investments using potential leverage (up to 4 times the capital).
Assogestioni: Associazione del risparmio gestioni (Italy)
AuM: Assets under Management
AUT: Authorised Unit Trusts (UK)
A unit trust scheme authorised by FSA. A UK unit trust must be authorised before
it can be offered to the general public in the UK.
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B
BaFin: Bundesanstalt für Finanzdienstleistungsaufsicht (Germany)
BEAMA: Belgian Asset Managers Association (Belgium)
BITC: Belgium Income Tax Code (Belgium)
BME: Bolsas y Mercados Espanoles (Spain)
BVCA: British Venture Capital Association (UK)
BVI: Bundesverband Investment und Asset Management e.V. (Germany)

C
CAGR: Compound Annual Growth Rate
CCF: Common Contractual Fund (Ireland)
In relation to transparent funds, the Irish CCF does not apply to individual
investors. In respect of foreign contractual funds, Irish tax would apply at investor
level as the contractual fund would be transparent for tax purposes. All income/
gains would be treated as arising to each investor. Where the wrapper is investing
in a CCF, the life company/pension fund may be treated as investing directly in the
underlying assets of the CCF. In practice the life company/pension fund would
have better treaty access compared to a fund.
CEA: the European insurance and reinsurance federation
CEREF: Closed-Ended Real Estate Fund
An investment fund established for offering investors opportunities to invest in land
and buildings by way of managed funds and that does not redeem its shares
(contrary to an open-ended fund).
CESR: Committee of European Securities Regulators
CFC: Controlled Foreign Corporations
CGPI: Conseillé en Gestion de Patrimoine Indépendant (France)
CIS : Common Investment Scheme or Collective Investment Scheme
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CNMV: Comisión Nacional del Mercado de Valores (Spain)
CONSOB: Commissione Nazionale per le Società e la Bolsa (Italy)
CSSF: Commission de Surveillance du Secteur Financier (Luxembourg)

D
Direct fund distribution: fund distribution without wrapper
DPRG: Deutsche Public Relations Gesellschaft (Germany)
DRI: Domestic Retail Investor
An individual who purchases small amounts of securities for him/herself in its
national country, as opposed to an institutional investor.
DTT: Double Tax Treaty

E
ECJ: European Court of Justice
EFAMA: European Fund and Asset Management Association
EPRA: European Public Real Estate Association
ETF: Exchange Traded Fund
Investment vehicle traded on Stock Exchanges which holds assets such as stocks or
bonds and trades at approximately the same price as the net asset value of its
underlying assets over the course of the trading day.
EU: European Union
EVCA: European Private Equity and Venture Capital Association
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F
FAIF: Fund of Alternative Investment Fund (UK)
FAIFs will be Non-UCITS Retail Schemes (NURS), which already exist under
FSA rules and are allowed to be widely marketed to retail investors in the UK. The
term FAIF denotes a NURS that invests more than 20% of its scheme property into
unregulated collective investment schemes.
FCC: Fonds Commun de Créances (France)
Created in France in 1988, FCC is the equivalent of the Special Purpose Vehicle
(SPV) in the Anglo-Saxon law. It allows holding securitized mortgages and other
receivables through negotiable financial instruments.
FCIMT: Fonds Commun d'Intervention sur les Marchés à Terme (France)
Created in 1988, the FCIMT is the pioneer vehicle to invest in alternative
investments in France. With a minimum investment of EUR 10,000, individual
investors have the opportunity to employ leverage and trade derivative instruments.
FCP: Fonds Commun de Placement (France and Luxembourg)
Open-ended collective investment funds that are neither trust or company law
based. They are similar to Common Contractual Funds in Ireland.
FCPE: Fonds Commun de Placement d’Entreprises (France)
FCPI: Fonds Commun de Placement dans l’Innovation (France)
FCPI invests in listed or non-listed companies whose business relates to innovation,
technology or research (representing at least 60% of the assets)
FCPR: Fonds Commun de Placement à Risque (France)
FCPR are investment vehicles that allow to invest in listed or non-listed companies
FCR: Fondo de Capital Riesgo (Spain)
Fondo de Capital Riesgo are UCIs that invest in non-listed and non-financial
companies.
FII: Fondo de Inversión Inmobiliaria (FII) (Spain)
It is a legal vehicle used in Spain in order to invest in real estate assets. FII can not
erect a building; they just can buy one and receive revenues from renting or selling
it. FIIs are required to hold each property (at least seven buildings in the portfolio,
and none of them representing more than 20% of the total assets) for at least 4
years. No investor can own more than 25% of the total assets of the FII.
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FIP: Fonds d’Investissement de Proximité (France)
It is a private equity vehicle which was created in 2003 in order to facilitate small
business financing. The FIP allows an access to non-listed small businesses (but
under several conditions) up to 60% of the portfolio. The minimum investment is
very low (usually some hundreds Euros) and the optimal investment, in order to
beneficiate from tax advantages, is EUR 12,000 for a single person and EUR
24,000 for a couple
FoF: Fund of Funds; refer in this report to funds of non-UCITS funds
Funds of non-UCITS funds are holding a portfolio composed of other non-UCITS
investment funds rather than investing directly in securities.
FoHF: Fund of Hedge Funds
FPI: Fonds de Placement Immobilier (France)
Tax designation for an OPCI
FSA: Financial Services Authority (UK)

G
GDP: Growth Domestic Product
Guaranteed funds:
Type of structured funds that assure the investor the repayment of principal
(capital) in full

H
HF: Hedge Funds
Hedge funds are funds that pursue absolute return objectives on their investments
held in portfolio (with/out a market decorrelation)
HFRI: Hedge Fund Research Index
HMRC: Her Majesty’s Revenue and Customs (UK)
Her Majesty's Revenue and Customs (HMRC) is a non-ministerial department of
the British Government primarily responsible for the collection of taxes and the
payment of some forms of state support.
HNWI: High Net Worth Individuals
For the purpose of the study, HNWIs are defined as individual investors with over
EUR 1 million of assets (excluding real estate).
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I
IFA: Independent Financial Adviser
IFIA: Irish Fund Industry Association (Ireland)
IFSL: International Financial Services, London (UK)
IFSRA: Irish Financial Services Regulatory Authority (Ireland)
IIC: Instituciones de Inversións Colectiva (Spain): undertaking for collective investment.
IICIL: Instituciones de Inversión Colectiva de Inversión Libre (Spain)
Even if not considered as a formal hedge fund, it is the most common vehicle for
implementing hedge fund strategies. The IICIL can invest in any type of assets and
in any derivative instruments, whatever the underlying asset could be. This vehicle
is dedicated to qualified investors (as defined in Spain, which means institutional
companies and a few individual investors under strict conditions) and the
investment threshold is EUR 50,000. Moreover, the IICIL must be composed of at
least 25 shareholders and is submitted to a maximum leverage ratio of 5.
IICIICIL : Instituciones de Inversións Colectiva de IICIL (Spain)
This Spanish vehicle is dedicated to FoHF. It can be held by any type of investors,
including individuals. The legal rules consist in investing 60% of IICIICIL
patrimony in Spanish IICIL, in a foreign IIC (Institucion de Inversión Colectiva)
domiciled in an OECD country or in an IIC not domiciled in OECD but whose
management company is situated in an OECD country. Another requirement is that
it is forbidden to invest more than 10% of the total assets in a single company.
IMA: Investment Management Association (UK)
Indirect fund distribution: fund distribution with a wrapper product
INREV: European Association for Investors in Non-Real Estate Vehicles
INVERCO: Asociación de Instituciones de Inversión Colectiva y Fondos de Pensiones
(Spain)
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InvTA: Investment Tax Act (Germany)
This Act has been enacted on 1 January 2004. It abolishes almost entirely the
previously existing tax discrimination against German investors in foreign funds.
The tax treatment of German investors in domestic and non-German funds now
depends solely on whether or not the fund complies with its tax reporting and
publishing requirements.
IOSCO: International Organisation of Securities Commissions
ISA: Individual Savings Account (UK)
Tax wrapper available to residents in the United Kingdom. It is designed for the
purpose of investment and savings with a favourable tax status.
ISE: Irish Stock Exchange (Ireland)

K
KNF: Komisja Nadzoru Finansowego (Poland)
KYC: Know Your Customer
The due diligence and bank regulation that financial institutions and other regulated
companies must perform to identify their clients and ascertain relevant information
pertinent to doing financial business with them.

L
Large size participants:
For the purpose of this report, large sized participants refer to participants with total
AuM of more than EUR 5 billion
LP: Limited Partnership (UK)
This is not a fund type but a corporate structure that has some preferable taxation
properties over limited companies. Fund Management companies are often
established as LPs for tax reasons, especially if offshore funds
LSE: London Stock Exchange (UK)
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M
Mass affluent investors:
For the purpose of the study, mass affluent investors are defined as investors with
EUR 100,000 to EUR 1 million of assets (excluding real estate).
MiFID: Markets in Financial Instruments Directive
MiFID, the successor of the Investment Services Directive (ISD), was adopted in
April 2004. MiFID, one of the key measures of the EU Financial Services Action
Plan, is designed to fill the gaps and remove the remaining barriers to a single and
secure market in financial services across the EU. MiFID requires firms to
categorise clients as "eligible counterparties", “professional clients” or “retail
clients” (for increasing levels of protection).
MS: Member States

N
n.a: Not Available
NAV: Net Asset Value
NMS: New Member States
Non-harmonised investment funds:
Non-harmonised (or non-UCITS) investment funds are investment funds that do
not fall under the European UCITS Directive. They are only regulated at national
level.
Non-UCITS funds: see non-harmonised investment funds
NU: Non-UCITS Notices
NURS: Non-UCITS Retail Scheme (UK and Ireland)
These are mutual funds investing predominantly in property under the UK's nonUCITS Retail Scheme regime, in which property held within the scheme must be
"immovable". As retail schemes, these are available to any type of investor,
including retail. They cannot be sold on a cross-border basis under the UCITS
passport. There are no minimum subscription limits except those set by unit trust
managers themselves.
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NWT: Net Wealth Tax
Some governments require declaration of the tax payers balance sheet (assets and
liabilities), and from that ask for a tax on net worth (assets minus liabilities), as a
percentage of the net worth, or a percentage of the net worth exceeding a certain
level. European countries that have abandoned any tax of this type in the past five
years (since 2003) are Austria, Denmark, the Netherlands, Germany (1997) and
Sweden (2007). On January 2006, wealth tax was abolished in Finland, Iceland and
Luxembourg.
NYSE: New York Stock Exchange (US)

O
OECD: Organisation for Economic Co-operation and Development
OEIC: Open-Ended Investment Company (UK)
An Open Ended Investment Company is a pooled collective investment vehicle, in
company form. OEICs first became available in May 1997 and were introduced as
a more flexible alternative to established unit trusts.
OEREF: Open-Ended Real Estate Fund
Open-Ended Real Estate Funds are investment funds established for offering
investors access to real estate assets. OEREF are regulated at national level and
redeemable at the request of unit/shareholder.
OPCI: Organisme de Placement Collectif Immobilier (France)
This type of vehicle enlarges the possibilities of the existing SCPI as allows more
flexibility in terms of investment product, liquidity and permit easier access to a
more dynamic management of the real estate patrimony (a minimum of 60%
physical real estate is required). OPCI can take the form of a FIP or a SPICAV for
tax purposes. In April 2008, the French regulator (AMF) decided for the first time
to authorize two banks to launch OPCI “Grand Public” opened to retail investors.
OPCI RAF : OPCI à Règles de Fonctionnement Allégées (France)
The OPCI, Real-estate Collective Investment house, is a recent product of
investment in physical real-estate, more flexible regarding the composition of its
assets and benefiting from an advantageous tax system.
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OPCVM: Organisme de Placement Collectif en Valeurs Mobilières (France and
Luxembourg)
The OPCVMs (i.e. Undertakings for Collective Investment in Transferable
Securities) are companies or quasi-companies whose activity consists in investing
investors’ savings on financial markets. The activity of the OPCVM thus belongs to
the collective management of assets:
- Management for appropriate account: the OPCVM invests capital collected with
third party (management for account of third party) and not its own capital
(management for appropriate account).
- Management under mandate: the OPCVM invests collectively capital belonging
to multiple third parties and not to only one third party.
Other non-UCITS funds
Refer in this report to non-UCITS funds that do no fall under the real estate, hedge
funds, fund of non-UCITS funds, guaranteed funds, other structured funds, private
equity/venture capital funds or funds of non-UCITS funds categories.
Other structured funds
Refer in this report to structured funds that do not provide investors with capital
guaranteed features (guaranteed funds).

P
PEA: Plan d’Epargne en Actions (France)
The equity savings plan, said PEA, is a tax wrapper in which a portfolio of
European securities is embedded in order to allow for tax advantages.
PEP: Personal Equity Plan (UK)
In the United Kingdom a Personal Equity Plan is a tax wrapper product embedding
securities and collective investments funds.
PE/VC: Private Equity and Venture Capital
Private equity and venture capital funds provide investors with the opportunity to
invest in non-listed companies.
PIF: Professional Investor Fund (Ireland)
It is a fund regime with minimum subscription amount of EUR 125,000 or its
equivalent in other currencies.
PLB: Profit Linked Bonds
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PRICAF or PRIVAK: Private equity SICAF (Belgium)
Private equity investment company investing in non-listed companies: the portion
of dividends distributed to a DRI, corresponding to capital gains realised on shares
by the PRICAF/PRIVAK, would be exempt from WHT
“Pure” intermediaries: distributors who do no re-package the fund into wrapper products
PwC: PricewaterhouseCoopers

Q
QD: Question to distributors
QIF: Qualified Investor Fund (Ireland)
The QIF is designed for wealthy individuals or institutional investors. Investment in
this type of fund is limited to an individual with a minimum net worth (excluding
real estate assets) in excess of EUR 1,250,000 or an institution which owns/invests
on a discretionary basis at least the equivalent of EUR 25 million, although not
necessarily in the Qualified Investor Fund.
QIS: Qualified Investor Scheme (UK)
The QIS is a type of authorised investment fund (AIF) and, like other AIFs, is
subject to regulation by the Financial Services Authority (FSA). A QIS has wider
investment powers than other AIFs and is subject to lighter regulation. Investment
in a QIS is open only to ‘qualified investors’.
QM: Question to fund managers

R
RE: Real Estate
Real estate funds provide investors with exposure to direct real estate investments
in the form of open or closed-end funds (OEREF or CEREF).
REITs: Real Estate Investment Trusts
Tax designation for a corporation investing in real estate that reduces or eliminates
corporate income taxes. In return, REITs are required to distribute 90% of their
income, which may be taxable in the hands of the investors. The REIT structure
was designed to provide a similar structure for investment in real estate as mutual
funds provide for investment in stocks.
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Retail investors
For the purpose of the study, retail investors are defined as individual investor with
less than EUR 100,000 of assets (excluding real estate) and fund subscription lower
than EUR 10,000.
ROI: Return On Investment

S
SA : Société Anonyme
SàRL : Société à Responsabilité Limitée
SCI : Société Civile Immobilière (France)
The SCI is a company whose purpose is not business related. SCIs buy and hold
real estate assets on their shareholders’ account.
SCPI: Société Civile de Placement Immobilier (France)
The SCPI allows individuals to invest in real estate (a minimum of 95% of physical
real estate is required) by buying shares. A wide range of SCPI exists depending on
investors’ objectives. There is no minimum investment level for this kind of
product.
SCR: Société de Capital Risque (France) or Sociedad de Capital Riesgo (Spain)
Legal form which has to invest at least 50% of its assets in European companies
with a commercial or industrial activity.
SGR: Società di Gestione del Risparmio (Italy), is an asset management company.
SICAF: Société d’Investissement à Capital Fixe (France and Luxembourg):
Investment company with fixed capital as opposed to an investment company with
variable capital (SICAV).
SICAFI : Sociétés d’Investissement à Capital Fixe en Immobilier (Belgium)
Real estate investment company with fixed capital
SICAR : Société d’Investissement en Capital à Risque (Luxembourg)
This investment vehicle (under the Luxembourg Law of June 15, 2004) can only
invest in securities representing assets involving a certain level of risk. There is no
risk-spreading requirement applicable to SICARs and that is why SICARs do not
qualify as UCIs. This vehicle can only be marketed to well-informed investors.
SICARs are commercial companies and cannot take the contractual forms.
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SICAV: Société d’Investissement à Capital Variable
A SICAV is an open-ended collective investment scheme with variable capital that
is common in Western Europe especially Luxembourg, Switzerland, Italy, Spain,
Belgium and France. Like other open-end collective investment schemes, the
investor is entitled at all times to request the redemption of his/her units and
payment of the redemption amount in cash.
SIF: Specialised Investment Fund (Luxembourg)
This investment vehicle (under the Luxembourg Law of 13 February 2007) has no
restriction on eligible assets and benefits from lightened risk spreading
requirements. This vehicle can only be marketed to well-informed investors
according to the definition of the law. These UCIs might take different corporate
forms such as SICAV (Société d'Investissement à Capital Variable) or SICAF
(Société d'Investissement à Capital Fixe) or S.A. (Société Anonyme) or S.à.r.l.
(Société à Responsabilité Limitée) or the contractual form, i.e. FCP (Fonds
Commun de Placement). The minimum investment in a SIF is EUR 1,250,000.
SII: Sociedad de Inversión Inmobiliara (Spain), Real Estate Investment Company.
SIIC: Société d’Investissement Immobilier Cotée (France)
This vehicle is a real estate company, inspired by the US REITs or Belgian
SICAFI. Its objective is to invest its assets in the real estate market (acquisition or
construction of buildings in order to rent it). The SIIC benefits from tax advantages:
the revenues from the rents or from the handover capital gains are paid by the
shareholders (under the dividend tax regime). Indeed, the SIIC is exempt from
corporation tax.
SIINQ: Società de Investimento Immobiliare Non Quotata (Italy)
Non-listed joint stock companies resident in Italy specialized in real estates
letting/leasing activity which have opted for the SIINQ special tax regime
SIIQ: Società d’Investimento Immobiliare Quotata (Italy)
Listed joint stock companies resident in Italy specialized in the real estates
letting/leasing activity which have opted for the SIIQ special tax regime
Small and medium sized participants: for the purpose of this report, refer to participants
with less than EUR 5 billion of total AuM.
SME: Small and Medium Entreprises
Specific investors: investors without experience or large patrimony (less than EUR 1
million)
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SPICAV: Société à Prépondérance Immobilière à Capital Variable (France)
Tax designation for an OPCI
SPV: Special Purpose Vehicle: equivalent of the FCC of the Anglo-Saxon law
Legal entity created to serve a particular function such as to hold, for instance,
securitized assets through a negotiable financial instrument.

T
TA: Transfer Agent or Transfer Agency
The registrar and transfer agents execute subscription and redemption requests,
maintain the fund’s share/ unitholders register and in general correspond with
shareholders.

U
UBG: Unternehmensbeteiligungsgesellschaft (Germany)
The corporate object of an UBG is limited to the holding of risk capital. The UBG
is regulated by a special law on holding companies. It must be approved by the
competent highest provincial administrative authority.
UCITS (Undertakings for Collective Investments in Transferable Securities) Directive
Council Directive on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transferable
securities (UCITS) 85/611/EEC, as amended by Directives 2001/107/EC and
2001/108/EC of the European Parliament and Council.
Unit Trust Property funds
A Unit Trust Property fund is a collective investment scheme with a portfolio
comprising mainly of direct property but may also include other property related
interests, that is held on trust for the participants (or trustees).
UUT: Unauthorized Unit Trusts (UK)
An UUT is any unit trust that has not been authorized by the Financial Services
Authority in accordance with s243 Financial Services and Markets Act 2000
(FSMA 2000)



221

V
VCT: Venture Capital Trust (UK)
A VCT is a tax efficient closed-end collective investment scheme designed to
provide capital finance for small companies and capital gains for investors. VCT
are quoted vehicled investing in non-quoted companies.

W
WHT: Withholding Tax
An amount of an employee's income that an employer sends directly to the federal,
state, or local tax authority as partial payment of that individual's tax liability for
the year.
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Graph 26-QM 65 & QD49: If you do not currently offer non-UCITS funds to retail
investors, would you plan to do so in the future?
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Graph 27-QM78: Are retail investors sufficiently informed about non-UCITS funds? 182
Graph 28-QD62: Are retail investors sufficiently informed about non-UCITS funds? 183
Graph 29-QM 80: Which advisors’ skills should be upgraded?
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Graph 30-QD 64: Which advisors’ skills should be upgraded?
184
Graph 31-QM82 & QD66: Would a harmonised regulatory framework for the retail
distribution of non-UCITS products be needed?
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Graph 32-QM 82 & QD66: Would a harmonised regulatory framework for the retail
distribution of non-UCITS products be needed?
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Graph 33-QM 83: If yes (needed harmonisation) for which products?
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Graph 34-QD 67: If yes (needed harmonisation) for which products?
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